BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Third Amended.
Accusation Against:
IFEATU E. EKELEM, M.D. Case No. 08-2010-205606

-Physician's and Surgeon's OAH No. 2012100045

Certificate No. A43177

Peﬁtioner

N e N N N N N N N N N

ORDER DENYING PETITION FOR RECONSIDERATION _

The Petition filed by.IFEATU E. EKELEM, M.D. for the reconsideration of the decision
in the above-entitled matter, having been read and considered by the Medical Board of
California, is hereby denied.

This Decision remains effective at 5:00 p.m. on March 29, 2018.

IT IS SO ORDERED: March 29, 2018.

Ronald H. Lew1s MJD., Chalr
Panel A



BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Thlrd Amended Accusat1on
Against: '

IFEATU EKELEM, M.D. Case No. 08-2010-205606

OAH No 2012100045
Physician’s & Surgeon’s
Certificate No. A43177

R i T e i T g g

Respondent.

ORDER CORRECTING NUNC PRO TUNC
CAPTION IN DECISION

" On its own motion, the Medical Board of California (hereafter “board”) finds that there is
a clerical error reflecting the title of the caption in the Decision in the above-entitied matter, and
that such clerical error should be corrected.

IT IS HEREBY ORDERED that the caption in the Decision in the above-entitled matter
be and is hereby amended and corrected nunc pro tunc to read as follows:

“In the Matter of the Third Amended Accusation Against: Ifeatu Ekelem, M.D.,
.Physician’s and Surgeon’s Certificate No. A43177, Respondent.”

IT IS SO ORDERED March 13, 2018.

Ronald H. Lewis, M.D., Chair
Panel A
Medical Board of California



A BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation )
Against: )
)
| )

IFEATU EKELEM, M.D. ) Case No. 08-2010-205606
)
" Physician's and Surgeon's )
~ Certificate No. A43177 )
)
Respondent )
)

DECISION

The attached Proposéd Decisidn is hereby adopted as the Decision and
Order of the Medical Board of California, Department of Consumer Affairs,
State of California.

This Decision shall become effective at 5:00 p.m. on March 29, 2018.

IT IS SO ORDERED February 27, 2018.

MEDICAL BOARD OF CALIFORNIA
By: !

Ronald H. Lewis, M.D., Chair
Panel A ’




. BEFORE THE
MEDICAL BOARD OF CALIFORNLA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Th1rd Amended o _ '
Accusatron Agamst . Case No. 08-2010-205606

' IFEATU EKELEM, MD., OAH No. 2012100045
Physrcran s and Sur_geon s Certificate
Number A 43177
Respondent.

PROPOSED DECISION

‘Administrative Law Judge Coren D. Wong, Office of Administrative Hearings, State
of California, heard this matter on February 8 through 12, 2016; March 21 through 24 and 28
through 30, 2016; Apnl 4 and 5, 2016; January 23 through 27 2017 and September 18
- through 22 2017, in Fresno, Cahfornla

~Deputies Attorney General Mia Perez-Arroyo and Vladimir Shalkevich represented
complalnant Kimberly Kirchmeyer, Executive Director of the Medical Board of California
. (Board)

Attorney Steven R. Stoker of the law firm Pascuzzi Moore & Stoker represented
respondent Ifeatu Ekelem, M.D., through April 5, 2017, after which Dr. Ekelem was a self—
represented 11t1gant Dr. Ekelem was present throughout the hearrng

Evidence was recerved, and the record was left open to receive the parties’ A
simultaneous closing briefs: Neither party submitted his or her closing brief by the deadline -
imposed, and the record was reopened to receive their briefs. Complainant’s Closing

-1 M. Perez-Arroyo initially represented cornplarnant but on September 15, 2016, this
matter was re- assigned to Mr. Shalkevich. .



Argument is marked as Exhibit 77, and Respondent s Closing Statement is marked as Exhibit
P. The record was closed and the matter was submrtted for decision on December 14, 2017 2

SUMMARY

Complarnant seeks to discipline respondent’s physician’s and surgeon’s certrfrcate
based on allegations arising out of the treatment and care 14 patients received ‘at Impact
Medical Group, a corporiation of which respondent was the sole shareholder at all relevant
times and which did business as 24/7 Urgent Care Clinic. Cause for discipline exists. When
all relevant evidence is considered, respondent did not introduce sufficient evideénce of his
continued ability to perform the duties of a physician and surgeon in a manner consistent
with public health, safety, and welfare, even under a probationary license. Therefore his
physician’s and surgeon’s certificate is revoked.

FACTUAL FINDINGS
Procedural Background

1. On October 6, 1986, the Board issued Physician s and Surgeon’s Certificate
Number A 43177 to respondent. The certificate expires June 16, 2018, unless renewed or
revoked. There is no hrstory of prior discipline of the certrfrcate

2. Complarnant caused the Third Amended Accusat1on to be filed on March 1,
2017, solely in her official capacity.® The Third Amended Accusation seeks to discipline -
respondent’s certificate based on allegations that the treatment and care 14 patients. received
- at 24/7 Urgent Care Clinic violated the Medical Practice Act (Bus. & Prof.-Code, § 2000 et-

seq.).
Respondent’s Background

3. Respondent was born in the Crty of Warrr .an orl hub in the southem part of
“Nigeria. He attended Modebe Memorial Grammar School in Onitsha, Nigeria, and received
his high school diploma in 1971. He then attended advanced high school at Denms '
Memorial Grammar School and earned a degree in physics, brology, and. chemrstry in 1974.

2 On December 21 2017 the Offrce of Admlnlstratrve Hearmgs recerved a copy of
Respondent’s Closing Statement, which respondent characterized as an “addendum.” The
addendum was filed without leave of the admmrstratrve law Judge is stricken from the
record, and was not considered. :

3 Complainant’s predecessor caused the original accusation to be filed on August 20,
2012. & actusation o de e oraugns &



4. Respondent attended the University of Ibadan: College of Medicine, a five-year
medical program in Ibadari, Nigeria. The first two years of the program were spent in the
classroom learning background sciences, and the last three years were spent performing -
clinical rotations in areas such as obstetrics, gynecology, surgery, pedratrrcs and internal
. medicine at the teaching hospltal affiliated with the medrcal school. Respondent obtained his
" medical degree in Tune 1979.

5. Respondent completed a one-year 1nternsh1p at the teaching hospital affiliated
with Ahamadu Bello Umversrty in Zaria, Nigeria, in June 1980. The 1nternsh1p was a
“rotating 1nternsh1p, whrch meant he spent three months in each of the areas of pedratrrcs '
internal medicine, surgery, and obstetrlcs/gynecology '

6. Nigeria requires all of its college graduates to take part in its National Youth
Service Corps Program for one year prior to obtaining employment in their field of study.
The program is a national service program that requires participants to contribute to the
development of Nigeria by sérving in the areas of government, educatlon or agrrculture
Participants are sent to cities far from the one from which they originate in order to expose
them to different soc1a1 familial, and cultural backgrounds, and to encourage unity and

'apprecratlon amongst the drfferent ethnic groups living throughout Nrgerla

7. Respondent completed his commitment to the National Youth Serv1ce Corps
Program by working for Nigeria’s Ministry of Defense, the governmental agency in charge -
of the three branches of Nigeria’s military. He was assigned to the Obstetrics/Gynecology
Départment at the Yaba M111tary Hosp1ta1 in Lagos, Nigeria, for nearly two and one-half
years: -He descrrbed his expenence as “almost like a specrahzatron

8. The National Youth Service Corps Program pays participants only 4 minimal
salary. For extra income, respondent also worked at St. Theresa’s Hospital for Women in
Apaga, Nigeria. He worked closely with the gynecologist who ran the hospital, and did
“anything that has to do with women [sic] including abortions. Tons of abortions ”

9. - After completrng his obhgatron to the Natronal Youth Service Corps Program,
respondent obtained a student visa and enrolled in the Masters of Science in Public Health
program at Howard University in Washington, D.C. After obtaining his degree, he
completed a medical internship in pediatrics at Meharry Medical College in Nashvrlle
Tennessee. In June 1987, he completed a two-year medical residency in pedratrrcs at
King/Drew Medical Center in Los Angeles, California. He then completed a two-year joint
fellowship in neonatology at King/Drew Medical Center and, Harbor UCLA Medical Center.

10.  Respondent was board-certified in pediatrics by The American Board of
Pedratncs from 1990 through 1997. He renewed his board- certification in 1998. Respondent
was also board-certified in the sub-specialty of neonatology/perinatology from 1991 through
1998. He was not board-certified in any medical specralty or sub- specralty at all times
relevant to the Third Amended Accusation.



11.  InJune 1991, respondent began his career as a physician in the United States
as an Assistant Clinical Professor of Neonatology at the Umversrty of Cahforma Irvine, in
Trvine, Cahfornra He obtained his Tennessee medical license on May 25, 1993 and began
" workmo the followrng month as an Assistant Professor and the Drrector of the Division of
Neonatology at Meharry Medical College and N ashville General Hosp1ta1 in Nashvrlle
Tennessee. ‘

12. Respondent was the attending neonatologist at The Medical Center in Jackson,
Tennessee, from August 1995 through June 1997. He then became the medical director at
Pediatrics 24, an urgent care located in J ackson, Tennessee, where he remarned until October
2004.

~ 13.  Respondent returned to California and became the'medical director at Kings
Canyon Wlnery Medical Clinic in Fresno, California, in October 2004. Two years later, he
also began Workrng at Pedratnc Urgent Care. In ‘September 2007, he became the medrcal
director at WestCare, another urgent care in Fresno

14.  Respondent incorporated Impact Medical Group i in 2006 and began doing
business under the fictitious name “24/7 Urgent Care Clinic,” an urgent care located on
Kings Canyon Road in Fresno. Two years later, he opened a second location on Herndon
Street in Fresno. .

15. Respondent served as the Medrcal Drrector at 24/7 Urgent Care Chmc unt11 he
sold his interest in the business in April 2017. He frequently traveled out of the country
while serving as medical director, and hired physicians on a temporary basis to.serve during
his absence

The Board'’s Investigation of ReSpéndent and 24/7 Urgent Care Clinic

16.  Between March 9, 2010, and December 22, 2014, the Board’s Central
Complaint Unit received consumer complaints from or on behalf of SC, LV, SG, DN, Al,
WL, LS, MH, HR, SMG MT VR, and BH, patlents who recerved treatment and care from
24/7 Urgent Care Chnlc between January 1, 2010, and September 5, 2014. Each complarnt
was assrgned to Board 1nvest1gator Patricia Sanchez—Bartunek for 1nvest1gatron Durrng her
1nvest1gat10n Ms Sanchez Bartunek was contacted by DM a patlent who recerved treatment
and care from 24/7 Urgent Care Chnlc on September 20 2009 )

17.  Ms. Sanchez'—Bartunek interviewed' SC SG’s m'other DN and his wife, AJ, -
WL, LS, MH, HR’s daughter, SMG, VR, and BH as part of her 1nvest1gat10n and
documented those interviews in nuimerous investigation reports. The relevant substance of
' each of those 1nterv1ews 1s 1ncorporated below into the drscusswn of the treatment and care
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each patlent recerved to the extent it constituted admissible evidence.* Additionally, SG’s
mother, DN and his wife, LS, HR’s daughter, and MT testified at hearing, and the relevant
testimony is also incorporated into the dlscussmn below.

_ 18.  Ms. Sanchez- Bartunek 1nterv1ewed respondent onJ anuary 7, 2014. He was
asked whether his Tennessee medlcal hcense has ever been d1sc1p11ned and he explarned the-
hcense exprred in 2003 and’ Was not reiewed “because I did not show up for the interview to
renew my license and clarrfy some of the quest answers that T gave them, honestly gave
them in the form that I filled out.” But the Tennéssee Board of Medical Examrners explained
ina September 29, 2004 correspondence to respondent:

The Tennessee Board of Medical Examiners met on. September o
21, 2004 [sic] at therr ‘régularly scheduled meetmg You were 7
notified that you were scheduled for an interview pertaining to
your application for reinstatement of your license to practice
medicine in Tennessee. You did not appear as requested. The
Board’s decision was to deny your relnstatement application at
- this time. The denial i is based on your conduct m relation to
hosp1tal prrvrleges and the balance billing conduct regardrng o
_Blue Cross and Blue Shield [sic] both of which are grounds for o
* denial of your apphcatlon pursuant to T.C. A 8§ 63 6-214 (b).
(1) and (3) which state s [sic] that the Board has the authority to
deny hcensure on any of the following grounds

) (1) i Unprofessmnal dishonorable or unethical conduct and

(3 ‘Making’ false statements or representatrons berng gullty
of fraud or deceit in obtammg admrssron to practice, or '
being gurlty of fraud or decelt in the practrce of '
'medrcrne 1

19.  Other relevant portions of respondent’s January 7, 2014 1nterv1ew as well as
the two subsequent 1nterv1ews are incorporated below.

20.  Ms. Sanchez-Bartunek interviewed Michelle Altman-Anderson, who also
testified at hearing. Ms. Altman-Anderson told Ms. Sanchez Bartunek she worked for 24/7
Urgent Care Clinic for about one month in April and May 2010. At hearing, however, Ms.
Altman-Anderson explained she was laid off after working for two months. She was

“The investigation reports were admrtted into evrdence pursuant to the Cahforma
Supreme Court’s ruling in Lake v. Reed (1997) 16 Cal.4th 448, 461-462 [a party’s statement
documented in a police report may be considered for all purposes as a party.admission,
whereas third-party witness statements documented in the report may be considered only as
administrative hearsay pursuant to Evid. Code, § 11513, subd. (d)].



responsible for patient billing for both the Kings Canyon Road and the Herndon Street
locations.

21.  Ms. Altman-Anderson told Ms. Sanchez-Bartunek she and other staff were
instructed to charge all patrents a co-payment of $50 Ifa patrent questroned that amount,
staff was supposed to explain that the patient would receive a refund of any overpayment if
his or her health insurance paid 24/7 Urgent Care Chnrc s-claim. Ms. Altman-Anderson kept
a ledger of each patient owed a refund, but explalned 1o refunds 3 were. 1ssued while she
worked at 24/7 Urgent Care Clinic.

22.  Ms. Altman- Anderson also told Ms. Sanchez-Bartunek respondent’s common
diagnosis was dehydratron and he liked to order IV fluids as well as the antibiotic Rocephin.
The wholesale cost of Rocephln was $.50 per unit, for which 24/7 Urgent Care Clinic
charged $99.

23.  Finally, Ms. Altman-Anderson told Ms. Sanchez Bartunek respondent Would
ask patients how much they could pay, and then charged them accordlngly She claimed to
have seen him complete IV logs for patients after they left 24/7 Urgent Care Clinic. She also
claimed to have seen medical assistants pull patients’ charts after the patients’ insurance
companies denied 24/7 Urgent Care Clinic’s claim for services, and’ respondent change the
notes on the medlcal charts to address the reasons for wh1ch the clarms were denied.

24. At hearing, Ms Altman-Anderson testified every patient who had health
insurance was required to pay a $50 co-payment, regardless of the amount listed on his or her
insurance card. Ifa patrent refused to pay that amount, he or she was.not seen. She also
testified pat1ents were “rarely” refunded any overpayments after their insurance paid 24/7
Urgent Care Clinic’s claim. But'she also testified respondent issued refunds to patients while
 she worked at 24/7 Urgent Care Clinic. She also stated Exhibit 8 contains the office policies
in effect during her employment. One of those policies provrdes ‘

Ask for $50 urgent care co-pay (if not otherwise stated on
insurance card) or office visit fee if no insurance. If patient
insists they don’t have co-pay or that it is less, don’t argue with
them JUS'[ make note of it on chart. (Remember to first tell them
why it’s more because it’s urgent care)

25.  Cecilia Borbor was also interviewed by Ms. Sanchez-Bartunek and testified at
hearing. As of the date of hearing, she has worked in the billing and collections department
of 24/7 Urgent Care Clinic since October 2009. She explained the procedure for collecting
co-payments during Her employment has always been to collect the amount listed on the
patient’s insurance ¢ard. If no amount is listed, the patrent is asked the ‘amount of his or her
co—payment and that amount is collected. If the patient does not know the amount of his or
her co-payment, nothrng is collected and the patrent is sent a b111



Treatment and Care Provided to Patients at 24/7 Urgent Care Clinic
PATIENT SC

.26.  SC was a 63-year-old female who presented to 24/7 Urgent Care Clinic on
January 1, 2010, W1th symptoms of diarrhea and vomiting for several days “with the diarrhea
worsemng and progressmg to bleeding from the rectum. She also complalned of pain in her
abdomen and a headache.

27.  Respondent examined SC, and documented her chief complaint on her medical
chart as “nausea, vomitirig, diarthea since Monday, today no vomiting, since last night rectal
bleeding.” He documented his findings upon phys1ca1 examination by WIltlIlg “bloody anus
and “abdothen — mild discomfort on palpation.” He did not document hav1ng performed a
rectal examination or ordered a stool sample, and he admitted he did neither duringa
subsequent interview by Ms. Sanchez-Bartunek. He recorded SC’s current medications as

“see list,” and then attached documentation she provided which included her medical h1story,
medications, and allergles She had a past ‘history of d1vertlcu11t1s in 2008

28. Respondent diagnosed SC with “severe/moderate dehydration secondary to
[acute gastroententls]/dysentery His treatment included three litérs of normal saline
intravenously over approximately a three-hour period, and providing two grams of Rocephln
intravenously. The medical chart does not contain the signature or initials of the person who
administered the Rocephin. Noi ‘does it contain respondent’s signatire or 1n1t1als for the
entries he made. His discharge instructions were to follow up at CVS on
Herndon/Melbourne to fill the prescrlptlons he prov1ded

29. A d1fferent copy of SC’s medical chart 1nd10ates her chief complamt was
“bloody stools x 3 days.” It also contains a more detailed descrlptlon of respondent S .
findings after physical examination, including “cold clammy, mildly febrile, moderately
dehydrated, mild sunken eyes, chest clear clinically.” This copy also documents with a
different pen that a fourth liter of normal saline was administered to SC. Respondent’s
discharge instructions were to “follow up with PCP ASAP for possible stool culture, chem

- panel, ﬂu1d advice, if get worse — rush to ER.”

30. Respondent did not complete an IV log for SC, despite his insistence dunng’an
interview by Ms. Sanchez- Bartunek that one is prepared for every patient who receives an
IV. AnlIVlogis an 1nternal document on which the start time and end time for the IV is
documented, as well as the patient’s vital signs at 15-minute intervals throughout the

administration of the IV.

31.  SC was given four liters of normal saline by hanging four consecutive one-liter
bags. Respondent did not teassess the patient after each liter of saline to determine how well
she was responding to the fluids and whether she needed more.



32.  Neither SC nor her daughter testified at a hearing. Therefore, there was no
admissible evidence to support the allegations that respondent or someone at 24/7 Urgent
Care Clinic misrepresented respondent’s medical credentials to SC or her daughter.

33.  Priorto vrsrtrng 24/7 Urgent Care Clinic on J anuary 1, 2010 SC called to
confirm that respondent was an approved provrder under her health i msurance which was
Blue Shield of California CalPERS Access+ at the time. After receiving assurances that he
was, she presented for treatment.

34. When SC arnved at 24/7 Urgent Care Clinic, she pard the $50 co-payment
listed on, her i insurance card for “Emergency.” The recelpt 1S time- stamped “13:35:11.” She
was not told there may be additional charges, dependmg on the treatment and services
ultimately provrded

3s. After receiving treatment, SC was grven a brll in the amount of $3 200 for four
bags of normal saline, and was told her insurance would pay 80 percent of the bill and the
remaining 20 percent ($640) was her responsrblhty She respondéd by explaining her
insurance was an HMO plan, and she was not required to pay anything other than a co-
payment Staff insisted she pay $640, and she did S0. The receipt is time-stamped
“16:25: 39 ”

36, Respondent was not an approved provrder under the Blue Shield of California
CalPERS Access+ health plan when he treated SC on J anuary 1, 2010. Therefore, he was
not bound by any agreement between Blue Shield of California and its approved providers
regarding rates of reimbursement for treatment and services provided its members. And
. while he ultimately refunded the $640 to SC on July 29, 2011, there was no admissible
~evidence of the reason for the refund or that Blue Shield of California paid respondent

anything for the treatment and servrces provrded SC.

 PATENTLV

37. LV was a 32-year-old female who presented to 24/7 Urgent Care Clinic on
July 8, 2010, with flu symptoms for more than 24 hours, including fever, cough, sinus
congestion, headache, body aches. Respondent examined the patient, and documented her
chief complalnt on the medical chart as “ﬂu symptoms.” He (did not document her past
medical hrstory For physrcal examination, he documented all V1ta1 signs, except resprratory
rate, and Wrote 111 not in drstress rales/rhonchl heart regular rate and rhythm NO Murmur,
HEENT: sints tender.” He did riot order a chest x- 1ay, later explarmng he d1d not want to
expose the patient to radiation unnecessarily.

38; Respondent dragnosed LV W1th pneumonrtrs and smusms and ordered that
that may have been causing her tender siriises. He 4lso ordered that 40 mrlhorams of the
corticosteroid Kenalog be given intramuscularly to treat the inflammation in the patient’s
sinuses and lungs. Those two shots were administered, but the medical chart does not



indicate by whom. The Kenalog shot was injected into LV’s subcutaneous fat, instead of her
muscle, and she developed lipodystrophy (a fat abnormality visible as a dent) at the 1n]ect10n

" site.

30. Respondent gave LV written prescrrptrons for Prednisone, 40 mrlhgrams a day-
for five days, a Z-Pak Pro Air Inhaler, and Allegra D. His written discharge 1nstruct10ns
were “must follow-up wrth pnmary care physician as soon as possible.” '

40. Dunng an interview with Ms. Sanchez—Bartunek, respondent explained
Prednisone is a corticosteroid used as an anti-inflammatory, similar to Kenalog. He further
‘explained either he or a medical assistant administers medications he orders for patrents but

he had no recollectron who adrmmstered the Rocephin and Kenalog to LV.

PATIENT SG

41. . SG was a four-year-old boy Whose mother brought him to 24/7 Urgent Care

Clinic on September 5, 2010, at approximately 1:15 p.m., with symptoms of vomiting, - .
dehydration, weakness, and labored breathing. The receptronrst told SG’s mother she oweda
$50 co-payment under her insurance plan, which was the Blue Cross Prudent Buyer. The
mother explained she called the i insurance company prior to coming to 24/7 Urgent Care
Clinic to confirm respondent was an authorrzed provrder under her plan was told he was,
and was told she would be requ1red to pay only a $15 co-payment The receptionist 1n31sted
on collecting $50, and SG’s mother relentéd.” :

42, Respondent examined the patient, and documented the chief complalnt on the
‘medical chart as multrple eprsodes of vomiting x 12 in day; now tired, not moving or
respondrng as well. Also seems to be breathing hard. ‘No diarrhea. No fever.” No past
medical history is documented on the chart.

43 Under physrcal exam, respondent documented all of SG’s vital signs, except v
respiratory rate, -and wrote’ “il1, moderately dehydrated child, sunken eyes, decreased skin
turgor, tachypnea,’ chest clear clinically, heart regular rate and rhythm with no murmur;
abdomen flat, soft, non-tender; extremities, full range of motion.” Under the portion of the
chart labeled “S,” respondent wrote the patient “seems to be breathrng hard” and was “not
moving or responding Well * He did hot document the patrent s level of alertness.

44.. Respondent did not order a chest x- ray He diagnosed SG with ¢ ‘moderate
“dehydration due to acute gastroenteritis.” He orderéd the administration of fluids
intravenously, which a medical assistant started at approximately 1:50 p.m. Approxrmately
one hour later, the medical assistant returned and administered 12:5 milligrams of Phenergan
1ntramuscular1y, ‘ordered by respondent. The medication caused SG to suffer an allergic
reaction, and his mother ran out of the examination room to the reception desk for help.
Respondent returned to the examination room and ordered a third liter of fluids, Wthh the
medical assistant began at approximately 3:50 p.m.



45.  24/7 Urgent Care Clinic’s preprinted IV log contains spaces to indicate the
time an IV was started; the patient’s temperature, blood pressure, pulse rate, and oxygen
saturation rate at 15 minute intervals throughout the administration of the IV; and the time
each set of vital signs was taken. The IV log for SG indicates the IV was started at 2:00
p-m., but the initial set of vital 51gns was not taken until 2: 09 p.m. and did not include his
blood pressure. The second set of vital signs was taken at 2:44 p.m., and also did not include
SG’s blood pressure. No subsequent vital signs wete documented on the IV log, although
the time of 3:00 p.m. was written for the 30-minute interval set of vital signs.

46.. At hearing, respondent was adamant that while SG was administered two bags
of normal saline solution, he was given 500 milliliter bags of solutron Therefore SG.
received only a total of one liter of fluids. But an internal brlhng document indicates SG was
charged for two 1000-milliliter bags of fluid at the rate of “400.00/500ce x 4.” Furthermore,
SG’s mother was certain at hearing that the two bags of saline solution she saw administered
to her son were “double the size” of the 500-milliliter bag of saline solution admltted into
ev1dence as Exh1b1t B.

47.  Respondent eventually discharged SG. On SG and his mother’s way out of the
clinic, a medical assistant stopped them and told the mother she owed a balance of $326 for
her son’s treatment She explarned she should not owe anythmg other than the co-payment -
she paid upon arrival. But the medical assistant stated her plan only pays 80 percent of the |
total charges, and she is responsible for the remaining 20 percent SG’s mother charged
$326 to her credit card at 5:29 p.m.

48.  Atall relevant times, 24/7 Urgent Care Clinic was an authonzed provider
under the Blue Cross Prudent Buyer plan. Advantek Benéfit Admmlstrators the thrrd-party
plan administrator for the Blue Cross Prudent Buyer insurance plan durmg the relevant time,
issued an Explanation of Benefits on November 12, 2010. The Explanation of Benefits
indicates 24/7 Urgent Care Clinic submitted an insurance claim in the amount of $1,700 for
SG’S September 5, 2010 visit. Under the contract pursuant 0 whrch 24/7 Urgent Care Clinic
was an authonzed provrder it was entrtled to only $139.31 from Blue Cross for those
serv1ces ‘and SG owed no deductlble or co-payment

49.  The November 12, 2010 Explanatlon of Benefrts 1ndrcates 24/7 Urgent Care
Clinic was issued a check as payment of its claim for services provrded SG on September 5,
2010. SG’s mother returned to 24/7 Urgent Care Clinic to talk to respondent about the status
of the refund for overpayment ‘The recepti 'n1st initially told her respondent refused to come
and speak wrth her, but then SG’s moth' I saw respondent walkrng in the ‘back office. SG’s
mother‘called out to respondent and as hy he was refusmg to refund her overpayment

.....

mother' a"‘:‘stupld Jungle ammal” and stated hlS offlce was not a“ Jungle but a professronal
place of busmess - :

i

50.  Respondent continued to insult SG’s mother, and eventually instriicted the
receptionist to contact the police. The police arrived and escorted SG’s mother out of the

)
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office, explaining her issue with respondent was a civil matter. Respondent refunded SG’
mother’s overpayment on July 29, 2011.

PATIENT AJ

51. Al presented to 24/7 Urgent Care Clinic on August 2, 2012, for treatment of a
persistent nosebleed. She was dissatisfied with the treatment received, and filed a consumer
complarnt with the Board on’ October 5, 2012. The complaint was assigned to Ms. Sanchez-
Bartunek for 1nvest1gat10n ‘and she requested AJ’s medical records from 24/7 Urgent Care
Clinic as part of that 1nvest1gat10n “Cecilia Borbon responded in writing to that request on
behalf of 24/7 Urgent Care Clinic as follows:

T have def1n1tely searched every place in our office and was not

“able to retrieve the chart. At the time the patient was seen there
was only one employee in the office. I have spoken to her about
the chart and she has 1o idéa what might have happened toit. I
greatly apologize.

At this time, I definitely know that the patient was seen with us

because I have attached with this letter proof of the patients [sic]

payment for the VlSlt and also proof of documentation in our :
logbook that she was seen & that there was [sic] phone calls ~ ~
back and forth from the front desk to the patient.

Thank you for being so patient Wrth us Whrle tryrng to retrreve _
_' the chart

PATIENT DM

5. DM was a 64- year- old male who presented to 24/7 Urgent Care Clinic on -
September 30, 2009 after falntlng in a sauna, suffering a laceration to his head, and suffering
dizziness. Respondent treated the patient with IV fluids, a tetanus shot, and antrblotrcs He
dragnosed the patient with moderate dehydratron a head laceration, dlzzmess and Syncope.

"~ 53.  Respondent did not determine the cause of DM’s syncope, did not conduct a

- neurological examination, and did not perform any cardiac monitoring. He also did not
thoroughly examine DM’s head wound. Respondent’s documentation of his examination of
DM did not include a review of the multiple systems that should have been reviewed under
the circumstances, a differential diagnosis, or discharge instructions. '

54.  Respondent admitted multiple times during Ms. Sanchez-Bartunek’s interview
that his medical records were incomplete, explaining “again, I keep going to the fact that this
chart was not complete. It needed to be completed before it was sent to the medical board.”
DM’s medical records were provided to the Board on November 25, 2013, and respondent
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provided no explanation why he had not completed the records sometime during the more
than four years that had elapsed since the date he treated DM.

PATIENT LS

55. LS was a 55-year-old female who presented to 24/7 Urgent Care Clinic on
June 30, 2013, with a laceration to the tip of her index frnger that occurred while she was
" making a sandwich for her son. She was examined by a physrcran assrstant who cleaned the
wound wrth betadine, applied dermabond (stenle superglue) and bandaoed the wound. The
physrcran assrstant prescribed antibiotics for five days and pain medrcatron

56.  The physician assistant prepared a medical chart documenting treatment of LS.
‘She signed the chart, and wrote Dr. Charles Phillips’s name in block letters to indicate he
was her supervising physician. Dr. Phillips did not countersrgn the chart.. At the time, there
were written protocols govemrng Dr. Phillips’s supervision of the physician assistant that
were signed by both of them.

57. The receptlomst informed LS upon her arrival at 24/7 Urgent Care Chnrc on
June 30, 2013, she was required to pay a $50 co-payment. LS gave the receptromst her credit
card, but then realized her insurance card indicated the co-payment was only $15. When LS
questioned the receptionist, she was told it was “too late.” LS signed the credit card receipt
for $50.

58.  Two days later, LS called 24/7 Urgent Care Clinic and requested a refund of
her $35 overpayment. She was told the fastest way to get a refund was to provide her credit
card information, but she did not feel comfortable doing so and said she would wait for a
refund check.

59. At the time, LS had health i insurance through Anthem Blue Cross. Once she
received a copy of the Explanation of Benefits covering her J une 30, 2013 treatment she
called 24/7 Uroent Care Clinic to check on the status of her refund. She was grven the '

runaround” for the next couple of months

60.  The Explanation of Benefits identified respondent as an authorized provider
under LS s insurance plan. It 1nd1cated LS’s 1nsurance paid respondent 100 percent of the
“Allowed Amount” for the servrces prov1ded LS on June 30,2013, and LS was requrred to
pay only $15 for those services, Respondent d1d not refund LS’s overpayment untrl
. December 2014.

PATIENT MH
- 61. MH Was a 38- year-old woman who presented to 24/7 Urgent Care Chmc on
September 5,2014, with complamts of cough and ‘congestion for six days. A’ medrcal

assistant took MH’s vital signs, recorded her chief complaint and cirrent medications, and
put her in an examination room. The medical assistant returned and administered MH a
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nebulizer breathing treatment. At no time durrng the visit was MH examined by a physician,
physwian assistant, or nurse practrtloner ‘

© 62.  Respondent admrtted'at hearing that neither he nor any other licensed health
care provider Was in the office at any time during MH’s visit on September 5 2014 Instead,
chief complaint. Respondent gave the medrcal assistant a “verbal order” to start MH ona N
nebulizef breathing treatment while he was in route to the clinic. His order’ was never”
documented in writing in the patient’s medical chart. -

PATIENT HR -

63, HRwasan 89- year-old male who presented to 24/7 Urgent Care Chnrc on
May 20, 2014, at approximately 7:30 p.m. after falling and suffefing a skin tear to'kis left
elbow and extensive bruising-and swelling to his left arm and left cheek. He was
accompanied by his daughter and his girlfriend. The three of them Were shown to an
examination room’ by a medical assistant, who prepared the room for suturmg Respondent
briefly entered the room looked at HR commented “th1s w111 take s some time ? and left

64, Respondent returned to the-examination roorm, sat down and prepared h1mse1f
for suturing HR’s ‘skin tear. As he started to suture the wound, HR’s girlfriend advrsed
respondent HR was on Coumadin, and asked respondent not to suturé the wound.
Respondent stood up and asked, “who are you to tell me with my level of training what I
should'do?” The daughter then asked respondent to clean the wound, and explarned she
would bring her father to his primary care physician for further treatment.” Respondent again
asked, “who are you to tell me what to do?” He continued to yell at HR’s daughter and "’

- girlfriend, stood up and walked out of the examination room, and instructed 2 staff member
to call an ambulance

65.  Asthe ambulance crew was preparing HR for transport to the hospital, his
daughter asked the receptlomst for a bill. Respondent overheard the request instructed the
clerk “you do not give her anythlng,” and told the daughter to call the b111m0 department
The emergency medical technician with the ambulance company requested any available
medical records, but respondent again refused to provide any documentation, yelling at the
daughter that she needed to call the billing clerk for records.

66.  Members of respondent s staff documented the interactions between
respondent and HR’s daughter and girlfriend in writing. Those reports 1ndrcate the
interactions occurred between 8:50 and 9:20 p.m. '

PATIENT SMG
67.  SMG was a 36-year-old female who presented to 24/7 Urgent Care Clinic on

May 20, 2014, with cornplamts of vaginal itching and malodorous discharge after
unprotected sex one month prior. Respondent evaluated the patient, and documented her
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appearance, head and neck exam, lung exam, and abdominal exam. He did not perform a
pelvic examination, but took a vaginal swab and ordered: the culture to be sent for laboratory
analysis. He documented on the medical charts that the culture was sent to the laboratory.

68. Respondent dragnosed SMG with bacterial vagrnosrs and 1n1tra11y ordered
“Rocephin 1 mg.” However, he crossed that order out, and instead prescribed doxycychne
100 milligrams twice darly for seven days. He told SMG to return in one week for her
laboratory results. :

: 69.  On May 30, 2014, SMG called 24/7 Urgent Care Clinic for her laboratory
results, and was told they were lost. Nonetheless, she went to the clinic later that day to get
the results. She was placed in an examination room while she waited for her results. No
medrcal record of her visit was prepared.

70.. After waiting for about an hour, SMG stepped out of the examination room
and asked how much longer she would have t0 wait. Respondent saw her:and asked, “what
are you dorng out of the room?” She explamed the room was too hot for her, and she was
told her laboratory results were lost. Respondent raised his voice and told her she was being
rude and uncooperatrve and asked her to leave. He told her in front of other patients, “you
should be ashamed of yourself.” Respondent told the receptronlst to call the police, and a
- medical assistant escorted SMG out of the office.

t 71. Respondent s interactions with SMG were Wltnessed by . Anna Bello a medical
assistant workrng at 24/7 Urgent Care Clinic at the time. She explained at hearmg, “And Dr.
Ekelem kept yelhng, “This is not 7-11, I need you to go back to your room.” And the

confrontatron was just back-and—forth with a very loud voice.” ‘ :

PATIENT MT

72. MT was a 36 -year- -old male who presented to 24/7 Urgent Care Clinic on June
17, 2012, with a bee strng to his hand. Respondent evaluated the patient, -and documented on
“the medrcal chart “nght hand bee’ sting 9 pm last mght ”? “hand is swollen.” He drew a’
plcture of a hand wrth a dot in the middle 1nd1cat1ng where MT was stung.

\ 73. . Respondent documented his diagnOSis on the medical Chart as “Right Hand
Abscess, Cellulitis, and Bee Sting.” He treated MT by performing an incision and drainage,
suturing the area :the bee strng, and admlnrstenng one mrlhgram of Rocephm ,
1ntramuscularly, 50 milligrams of Benadryl mtramuscularly, and 60 mﬂhgrams of Kenalog
intramuscularly. Respondent did not document a procedural note on the medical chart
describing the procedure, what materials were used for suturing, what came out when he
drained the wound, or MT’s tolerance of the procedure.

T

74 Resp dent brlled MT’s 1nsurance company for laceratron surgery, but the
only laceratron MT suffered was that whrch respondent caused durrng the i 1ncrsron and
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drainage. The insurance company was also billed for a simple repair of a wound to the scalp,
even though MT suffered no such wound and received no such treatment '

PATIENT VR

“75. VR was a 38- -year- -old female who injured her shoulder on January 19 2014
and sought medical treatment at 24/7 Urgent Care Clinic the fOHOng day. She was
examined by Dr. Phillips, who ordered x-rays of her shoulder, prescribéed Vicodin for pain,”
and prescribed antrbrotrcs for a cough she complarned of. He told her to return to have her x-
- rays revrewed o :

76. VR had X- rays taken of her shoulder on January 21, 2014 and was given -
copies of the'imAges on a compact disc to bring to 2477 Utrgent Care Clinic to have read,
which she did the following day. There was no admissible evidence of which licensed *
medical provider, if any, she saw at 24/7 Urgent Care Clinic on January 22, 2014, but her
medical chart indicates she was seen by someone to have her “MRI Results™ read. She also
was complaining of a cough, sore throat, and headache. The chart further indicates she was
weighed, her temperature and pulse rate were taken, and her oxygen saturation level was read
using a pulse oximeter. The chart contains the preprinted entry “PulseOX.” with a space
after the entry to note the patrent’s oxygen saturatlon level, Wthh Was documented as
“100%.” for VR S

77. VR’s fedical chart contams no entnes 1nd1catmg she underwent a physrcal
examination, was counseled regarding any medlcal isSues; or was provided any medical care
on January 22, 2014 Nonetheless her health 1nsurance was billed for a detarled offrce vrsrt

PATIENT BH

. 78. " BH was a.57- year -old female who presented to 24/7 Urgent Care Clinic on
August 7,2013, compla1n1ng of a tw1sted rrght ankle. She Wwas treated by Nurse Practrtroner
. Chrrstrana Okonkwo. Ms. Okonkwo performed a full physrcal exammatron of BH,and
documented her frndrngs on the medrcal chart. She drew a prcture of the lower portion of the
leg, startmg W1th the shin, and the foot ‘noted the injury by scribbling marks af the ankle, and
labeled the prcture “Rt Ankle.” Ms Okonkwo diagnosed BH with a “RT Ankle Sprarn ”
prescrrbed pain medication and a surgrcal boot, ordered an x-ray of the rrght ankle, and
instructed BH to keep her right leg elevated and to apply i ice to her ankle as needed for pam

79.  Ms. Okonkwo saw BH two days later to review her x-rays. The medical
assistant who brought BH into the examination room took her weight, but did not take any

vital signs. She documented BH’s chief complaint on the medical charts as “Came to read
MRI results. Ankle still swollen/pain.”

11/
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80. Ms. Okonkwo performed a full physical examination of BH, and documented
her findings on the medical chart by noting that BH was “A/O x 3,” “HEENT - WNL,”
“Lung - clear bilat[erally],” and “Chest - S1S2 WNL R R R.”’ She did not document having
exammed BH’s right ankle, but explained at hearing “you know, definitely, because if I
didn’t do that, there is no way I can come with [sic] up with a plan.” And she documented
her treatment plan on the medrcal chart as “Revrewed MRI results,” “Pt to contd on pain
med,” “e Ext applymg ice,” and “Surgrcal boot to Rt foot. » -

81.  Aninternal coding sheet preparEd by the billing staff at 24/7 Urgent Care
Clinic identifying the services for which BH’s health insurance should be billed indicates she
should be charged for both a detarled office visit and a follow-up visit on August 9, 2013.
There was no admrssrble evidence of the serv1ce or services for wh1ch the insurance
company Was actually billed.

Causes fbr Discipliﬁe Which Fail as a'Ma\tter of Law
Maiter
PATIENT DN

82.  The Thirteenth, Fourteenth, Fifteenth, Sixteenth, and Seventeenth Causes for
Discipline allege respondent committed gross negligence, engaged in dishonesty,
aided/abetted the unlicensed practice of medicine, committed repeated negligent acts, and
- failed to maintain patient records with regard to the treatment and care provided DN at 24/7
Urgent Care Clinic on September 13, 2010. In partrcular it is alleged that: 1) “respondent’s
failure to take a complete history and physical of D.N. constitutes an extreme departure from
the standard of care” and his “administration of insulin instead of tetanus to D.N. constitutes
an extreme departure from the standard of care;” 2) “he was not honest with the Medical
Board investigators regarding his care and treatment of patient D.N.” and “neither
Respondent nor any other physician saw D.N.;” 3) “respondent was not present when his
medical assistant saw D.N. and admmrstered the “tetanus’ shot, and Respondent did not
approve the admrnlstratlon of the tetanus shot;” 4) “respondent s failure to take a complete
history and physrcal of patient, D N isa departure from the standard of care, d h1s “faﬂure to
sign the chart When admrmstenng a shot to D.N.is a departure from the standard of care,” his
“failure to address DN.’s low blood pressure isa departure from the standard of care,” his
“billing of D. N for medical services that were not performed isa departure from the
standard of caré » and his “admmrstratron of insulin instead of tetanus to D.N. is 4 departure
from the standard of caré:” and 5) respondent “failed to maintain adequate and accurate
records mlhls care and tre_atment of patient D N ”

83. Factual statéments. alleged in support of causes for drscrphne constitute
judicial admissions. (Myers v. Trendwest Resorts, Tric. (2009) 178 Cal App. 4th 735 747)

> Alert and oriented times three; head, eyes, ears, nose, and throat within normal
limits; lungs clear bilaterally; and chest sounds within normal limits and regular rate and
rhythm.
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- Facts which constitute judicial admissions are conclusively established, and it constitutes
reversible error to find in contravention to those facts. (Valerio v. Youngquist Construction
(2002) 103 Cal.App.4th 1264.) Here, complainant alleged inherently contradictory factual
statements in support of five causes for discipline against respondent — respondent treated
D.N. (gross negligence, repeated negligent acts, and failure to maintain patient records), and
respondent did not treat D.N. (dishonesty and aiding/abetting). “While inconsistent theories
of recovery are permitted (citation), a pleader cannot blow hot and cold as to facts positively
stated.” (Manti v. Gunari (1970) 5 Cal. App.3d 442, 449; Berman v. Bromberg (1997) 56
Cal.App.4th 936, 944-945 [“A party may plead inconsistent causes of action so long as ‘there
are no contradictory or antagomstlc facts [citation]’”’], quoting Steiner v. Rowley (1950) 35
Cal.2d 713, 718-719.) Therefore, the Thirteenth, Fourteenth, Flfteenth Slxteenth and
Seventeenth Causes for D1501phne fail as a matter of law.

PATIENT WL

84.  The Eighteenth Cause for Discipline alleges respondent engaged in repeated
negligent acts with regard to the treatment and care WL received on September 13, 2012, at
24/7 Urgent Care Clinic. Specifically, complainant alleged:

Respondent is subject to disciplinary action under Code section
2234(0)) [szc] in that he failed to properly evaluate the patient’s
condition prior to attempting to authorize his medlcal assistant

to administer treatment. Respondent’s medical a551stant is not
sufficiently trained and licensed to determine proper therapy.
Respondent’s failure to properly evaluate the patient’s condition
prior to atithorizing his medical assistant to administer treatment
is a departure from the standard of care. ’

85.  “Unprofessional conduct” includes “repeated negligent acts. To be repeated,
there must be two or more negligent acts or omissions. An initial negligent act or omission
followed by a separate and distinct departure from the applicable standard of care shall
constitute repeated negligent acts.” (Bus. &. Code, § 2234, subd. (©).) Complainant alleged
only one negligent act or omission in the Eighteenth Cause for Discipline, and that cause for
discipline fails as a matter of law. (Zabetian v. Medical Board of California (2000) 80 '
Cal.App.4th 462, 468 [“The history of these amendments and the comments thereto supports
a construction of the phrase ‘[r]epeated negligent acts’ to mean two or more acts”].)

/17
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Expert Witnesses

86. Complainant disclosed Roneet Lev, M.D., F.A.C.E.P., and Mandaar Gokhale,
M.D., as expert witnesses pursuant to Business and Professrons Code section 2334. Drs Lev
and Gokhale test1f1ed at hearing, and their written reports were admitted into evidence.®

87.. Respondent drsclosed Diva S. Sedd1ck M. D., C.M,, EA. A P., as an expert
witness pursuant to Business and. Professions Code section 2334 He did not disclose
himself as an expert witness. Dr. Seddick did not testify at hearmg, and none of her written
reports was admitted into evidence. To the extent respondent offered expert opinions during
his interviews by Ms. Sanchez-Bartunek or at hearing they were not considered. (See In the
Matter of the Accusation Against J ill Siren Meoni, M D (201 1) Precedential Decision No..
MBC-2011-01 DMQ.) '

DR. LEV

88.  Dr. Lev obtained her undergraduate degree in chemistry, with honors, from
California State University, San Bernardino, in 1983. Six years later, she obtained her
medical degree from University of Texas Health Science Center in San Antonio, Texas. ‘She
then completed a one-year internship in Transitional Medicine at San Bernardino County
Medical Center, followed by a three-year residency in Emergency Medicine at University of
California San Diego Medical Center, during the final year of which she served as Chief
Resident. She has béen a fellow of the American Board of Emergency Medlcme since 1995.

89. Dr.Levis licensed to practice medicine in Cahforma under Physician’s and
Surgeon’s Certificate Number G 48648, which expires October 31, 2019, unless renewed or
revoked. There is no history of prior discipline of her certificate. She has been board-
certified in Emergency | Medrcme by the American Board of Emergency Medicine since
1995. : :

90. Asof the date of hearing, Dr. Lev has worked as a physician for Pacific.
Emergency Providers at Scrrpps Mercy Hospital in San D1ego ‘California, since 2005 Prior
- to that, she worked as a physmran for Emergency Physmran Medical Group; also at Scripps
Mercy Hospital, for 11 years. She has also worked as a physmlan for Balboa Naval Medical
Center, Life Flight San Dleco Kaiser Foundation Hosprtal and Associated Emergency
Physicians Medical Group. “While with Associated Emergency Physrclans Medical Group,
she worked at Paradise Valley Hospital, Valley Medical Center, the San Diego Jail, and the
Vista Jail.

S The opinions expressed by Drs. Lev and Gokhale for which no factual basis was
proven were not considered and are not discussed below. (Kennemur v. The State of
California (1982) 133 Cal.App.3d 907, 923-924 [an expert opinion is only as valuable as the
facts upon which it is based].) The opinions pertaining to those causes for discipline which
fail as a matter of law were not considered and are not discussed below either.
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PATIENT SC
" AMOUNT OF FLUIDS ADMINISTERED

91. Dr.Lev descnbed a fluid bolus as a method of administering a set amount of
fluids, as opposed toa contmuous flow of fluids over a set period of time. She further
explained the standard of care for admmlstermg fluids to a dehydrated patlent with normal
kidney function and who is not in congestive heart failure is to admlmster either a 500-
milliliter bolus.or a one-liter bolus of fluids. Add1t10na1 boluses may be glven if medlcally
indicated after reassessment of the patlent

92. Dr Lev destribed SC as “a stable patient.” Nonetheless, respondent
administered four one-liter boluses of fluids over a three-hour period of time on January 1,
2010. Dr. Lev explained the danger of administering that amount of fluids over that period
of time was the risk of causing SC to suffer “fluid overload which. affects the heart and
lungs.” She further explained a patient who was so dehydrated as"to require four litérs of
fluids “is expected to have some signs of shock because that is a significant amount. And
four liters may be necessary, but that would require transfer to an emergency department and
not treatment in an urgent care.’ > Respondent did not document on the medlcal chart
anything to indicate SC was in shock.

93.  Dr. Lev also explained:

The chart does not show ]ustlfrcatron for this quantity of
hydration. The didgnosis was “severe/moderate” dehydration.
The patient was noted to be cold and clammy, mildly febrile,
and mild sunken eyes”. This would justify one liter of fluid and
reassessment. In an emergency department setting, a patient
- who requires 4 liters of fluid would have signs of shock such as
o tachycardla or hypotens1on which this patient did not have \

_ [SC] stated she felt chest tightness and palpitation that evening

. and her symptoms could have resulted from fluid overload. The
amount of fluid administered to the patient could have '
endangered her health

94. Dr.Lev oprned that respondent s conduct constrtuted ah extreme departure
from the standard of care, explammg

My _opinion was an extreme departure because if the patient was
so sick that they really needed four liters of fluids, then they
should not have been in an urgent care; they should have been in
an emergency department And if they were not so sick, then ,
that’s an excessive amount of fluids and there was no
justification or reassessment between liters of fluids.
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FAILURE TO OBTAIN A COMPLETE HISTORY, OBTAIN A STOOL
CULTURE OR PERFORM A RECTAL EXAMINATION AND COMPLETE
ANIV LoG

95 The apphcable standard of care for treatrng a patrent Wrth a prior history of
diverticulitis who is, complarmno of bloody stools is to assess the cause and severity of the )
bloody stools. A rectal exam is necessary in order to vrsuahze and decrde how much blood is
coming out, and to determrne whether the patrent in fact has bloody stools or instead has an
anal fissure or some othér trauma to her anal canal that is causrng blood to mix with her
stools. If the rectal exam is positive for blood or there is a real concern for dysentery, a stool
culture is necessary to determine exactly what is' wrong with the patient.

96. Dr. Lev observed that respondent did not perform a rectal examination or
obtain a stool culture Nor drd he document in the medical chart how many stools a day SC
had or elaborate on her abdomlnal pain or fever.

97.  The apphcable standard of care requires physrcrans who use IV logs to
complete the log for. each patient to whom IV fluids are given. Respondent claimed an IV
log is completed for every patient who receives IV fluids. However, he could not produce
one for SC. '

98. . Dr. Lev opined that respondent’s failures to obtain a complete history from SC
and obtain a stool culture or perform a rectal exam each constituted a simple departure from
the standard of care. She further opined that his farlure to complete an IV log constituted a
srmple departure.

FAILURE TO SIGN MEDICAL CHART

99. The apphcable standard of care requrres the person who makes entries on a
medical chart to sign or initial the chart. This is important in case quest1ons arise in the
future about the treatment and care provided the patient. It is particularly 1mportant when
‘medication is admrmstered Dr. Lev opined that respondent s failure to sign or initial the
entries he documented on the medlcal chart was a s1mple departure from the standard of care.
relatively small size of 24/7 Urgent Care Clinic, and the relative ease Wrth which one could
presumably determine the treatment provider by determining who worked that day.

FAILURE TO REPEAT VITAL SIGNS AFTER ADMINISTERING FLUIDS

100. The standard of care for) a_dmrnrstermg multrple flurd boluses requires the
physician to reassess the patrent 1nclud1ng takrng heér vital signs, after each bolus and prior to
starting another ¢ one ThlS reassessment is necessary mn order to assess how the patient is

responding to the fliids and to determrne whether an addrtlonal bolus 1s necessary
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101.

The only vital signs documented on SC’s medical chart are those that were

taken shortly after she arrived at 24/7 Urgent Care Clinic. Dr. Lév opined that the failure to
reassess SC’s vital signs after each fluid bolus was a simple departure from the standard of

care.

FAILURE TO CONSIDER A BROADER DIFFERENTIAL DIAGNOSIS

102, The applicable standard of care is for a physician to ise his best clinieal
judgment in reaching a diagnosis based on the patient’s ob]ectlve and subjective symptoms
- Dr.Lev explalned

103.

The d1agnos1s of acute gastroenteritis 1mphes v1ra1 bactenal or
irritant cause for’ Vomrtmg and d1arrhea Dysentery 1mp11es '
diarrhea with blood or mucus, which ¢an occur from a virus,
bacteria, or parasite.

[T...9

The patient complamed of nausea vomltmg, diarrhea, rectal
bleeding, and abdominal pain. There ‘are several poss1b111tles to

- the diagnosis besides gastroenteritis. [SC] was more likely to

have a recurrence of the prior diverticulitis flare than
gastroenteritis. She could have had sigrificant gastromtesunal
bleeding. An adequate assessment was not done to make a

4def1mt1ve d1agnos1s of gastroenterms

Dr. Lev opmed that respondent committed 4 ‘simple departure from the

standard of care by diagnosing SC with gastroenteritis/dysentery based on the subJectlve
complaints and objective findings documented on the medical chart. She explamed.

That the diagnosis cannot be concluded based on the exam -- by
the -~ based on the lack of exam and lack of hlstory ‘It’s unclear
how many times a day the patient had diarrhea. Ifit’s a lot of
watery stools or loose stools or -- it’s uncléar this person had
bleeding from d1vertlcuhtls glven blood in the stool’ and
abdominal pain, so there’s too many pos51b111t1es as to what the

‘diagnosis could be in this patient to conclude that the patient had

dysentery or diverticulitis [sic].

ADMINISTERING ROCEPHIN FOR GASTROENTERITIS.

104.. The applicable standard of care is for the physician to use his best clinical
_judgment in determining the appropriate medication for treating the patient’s ailment. Dr.
Lev opined that respondent committed a simple departure from the standard of care by
prescribing Rocephin to treat SC. She explained Rocephin is not the correct antibiotic to
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 treat, dlvertrcuhtls and the mfectrons that cause gastroenteritis “are usually viral or self
hmltmg [szc] ? “So antrblotrcs need to be catered to the rrght diagnosis and here there isa .
mismatch.

ALTERING MEDICAL RECORDS AFTER THE PATIENT LEAVES ‘

105. The applicable standard of care is for a physician not to alter medical records.
Dr Lev explarned :

There are two versions of the same medical records for [SC].
The patient provided one set of records to the medical board,
(tab 2 in binder). This record has an 1ncomplete history and
physical and documents only 3 liters of fluids.

The other version of the medical record was provided by
Ekelem (tab 4-in binder), includes a more detailed exam, the
fourth IV fluid and more detailed discharge instructions. This
record certainly was completed after the patlent left. Itis
written with a different pen. It is not clear how long after the
visit the documentatlon was revised.

106 Dr. Lev oprned that respondent S altenng SC’s medlcal records constituted a
altered shortly after SC left 24/7 Urgent Care Clinic on J: anuary 1, 2010, in which case the
departure was only a simple one. However, if the alterations were made in anticipation of
the Board’s investigation of respondent, it would be an extreme departure Dr. Lev gave
respondent the beneflt of the doubt B

" PATIENT LV
- FAILU_RE TO DOCUMENT MEDICAL HISTORY ON MEDICAL CHART

107. 'The apphcable standard of care requires a phys1c1an treatmg a patient in an
urgent care setting to inquire, about the pat1ent s past medical history and to document the
patient’s response. Such 1nformat10n helps guide the phy51c1an S d1agnos1s and formulation
of treatment options. e', respondent did not document any past medical history. But since
he documented abnormal lung sounds, it would have been 1mportant to know if the patient .
had a history of asthma or a pulmonary disorder. Dr. Lev opined that respondent s failure
was an extreme departure because not documentmo any hlstory “falls greatly below [the] ‘
standard of care in the con '

ADMINISTERING ROCEPHIN WITHOUT OBTA NING A CHEST XRAY

108:. The a"' "‘hcabl standard of « care is that a‘cheést x- ray 1s necessary to dlagnose
pneumonia.” Dr. Lev explamed “the patient is “documentéd to have rhonchi'on exam and
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treated with Rocephin for pneumonitis and sinusitis. It is unclear what the diagnosis of
pneumonitis implies. Pneumonitis typically implies irritation or 1nﬂammatron of the lung,
which does not require antibiotics. A diagnosis of pneumonia implies an infection to the
lung that is evident on a [chest x-ray]. If antibiotics were given for an infection in the lung,
then a [chest x- ray] would be indicated.” She opined that respondent s administration of
Rocephin Wrthout obtarmng a chest X ray Was an extreme departure from the standard of
care.

AI’)MiNISTERu\IG KENALOG FOR PNEUMONITrs dR SINUsrTIs ’

109. The applicable standard of care is for a physrcran to not admrmster medication
that 1s contramdrcated for his d1agn051s Dr. Lev explamed

Kenalog iSa long acting steroid injection typlcally used for
treating inflammatory processes. Steroids are not indicated for
infections such as sinusitis or pneumonia. Steroids are '
beneficial for asthma, emphysema, or reactive airway problems.
For pulmonary conditions requiring steroids, oral prednisone or
IV solumedrol is typically used. In an acute pulmonary
condition there i$ no indication for administering steroids
AW1thout also admrmstenng an inhaler unless the patlent has an
allergy or reactlon to inhalers.

[T...9]

Kenalog was prescribed for sinusitis and pneumonitis. There -
was no diagnosis of asthma, emphysema or reactive airway to
indicate the use of a steroid. Although the patient was given a
prescription of pro-air inhaler, she did not get treated with
inhalers during her urgent care visit to indicate that the
diagnosis of pneumonitis had a reactive airway component.

LR |

If indeed the patient had pulmonary irritation defined as reactive
airway disease, then kenalog is not the drug of choice. In this
situation oral prednisone or IV solumedrol would be used. Oral
and IV steroid [sic] are considered equivalent in many cases and
only severe reactive airway would require I'V steroids. ' IM
kenalog was not indicated for this patient for the diagnosis given
or for a potential diagnosis of reactive airway.

Dr. Lev opined that respondent’s departure was an extreme departure “because

[Kenalog] is not indicated for- pneumonrtrs or smusrtls and is not the drug of choice for a
patient with pulmonary inflammation.”
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_ FAILURE TO DOCUMENT HISTORY PAST MEDICAL HISTORY AND
RESPIRATORY RATE ON MEDICAL CHART :

110 The apphcable Standard of care is for a physrcran to Inqurre about and
document the hrstory of the patIent s current complarnts and her past ‘medical history. The
standard of care also requires the physician to obtain a complete set of the patient’s vital
signs. Here, respondent did not document any history, and he documented each of LV’s vital
signs, except for respiratory rate. History is important because it assists the physician with -
formulating a dragn051s and a treatment plan. LV’s resp1ratory rate was particularly
important given the nature of her subjective complaints. :

111.  Dr. Lev opined that'respondent’s failure to document LV’s past medical

. history was an extreme departure from the standard of care. However, she opined that the
~ failure to document the hlstory of LV’s current complarnts and resprratory rate were only
simple departures from the standard of care.

FAILURE TO PROPERLY ADMINISTER 'KENALOG INJECTION

112. The apphcable standard of care requires that Kenaloo 1nJect10nS be made into
. the deep muscle, and not into the Subcutaneous fat. Here, Kenalog was injected into LV’s

- . subcutaneous fat, which resulted in lipodystrophy, a loss of fat caused which results in a dent

at the injection site. Dr. Lev opined that the administration of a Kenalog injection into the
subcutaneous fat is a simple departure.

AN
PATIENT SG

ADMINISTERING EXCESSIVE FLUIDS
113. Dr. Lev:explvain:ed the following rega_rc:lhjl_ge the "appli:cable standard of care:

The standard of care for IV fluid management in pediatrics is
well established [sic]. According to PALS (Pediatric Advanced
Life Support) children who are dehydration [sic] should receive
a bolus of IV Normal Saline or Lactated angers at a dose of
20cc/kg and re-examined. If they still ; appear dehydrated then
addltlonal ﬂurd boluses can be admlnlstered . This formula is
well known [szc] tO anyone Who treats emergency or urgent
chlldren

[SG] was documented to weigh 32 pounds wh1ch is 14 5 kg
This means that the fluid bolus should have been 290'¢cc. A~
child who requIres multiple fluid boluses is most likely
extremely ill; in shock, and would requrre "mergency treatment_
‘and hospital admission. Stcha ‘child wouldrequlre labs tO
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evaluate electrolytes and a workup for causes and consequences
of such severe dehydration.

Maintenance fluids cat be calculated by the formula theft Dr.
Ekelem implied in his interview with the medical board.
Specifically [sic] he states thdt 100cc/kg is given for the 10 kg
-and 50 cc/kg is given for the next 10 kg. However [sic] this -
maintenance dose is for a 24-hour period. Using this formula, a
child weighing 14. Skg would require less than 1250cc ina 24
hours [sic] period or 52c¢ per hour.

There are pediatric fluid calculators available online or as .
apphcat1ons on cell phones. Using the Welght of 32 pounds and
moderate dehydratlon listed in Ekelem’s d1agnos1s the fluid’
administration during the first 8 hours of treatment would be
887cc or 111cc/hr or 444 in 4 hours.

114. SG was given two 1iters of fluids over a thr'ee-heur'perziod.‘ Therefore,

Using the 100/50 formula for mamtenance fluid, this patient
should have received 156 cc of maintenance fluids in a 3-hour
period. The 2 liters given are 12.8 times that amount.

Using the pediatric fluid calculators with an assumption of
severe dehydration, the child should have received 333 ccin 3
hours and with thls calculat1on ‘the amount of fluids given was
6x the' recommendatlons |

} . The PALS formula of 20cc/kg bolus Would equal 290cc of fluid
and therefore the 2 liters administered is 140cc/kg or nearly 7
times the recommended fluid.

Dr. Lev opmed that g1v1ng SG two liters of ﬂUIdS over a three-hour period was an
extreme departure from the’standatd of care, because it was seven times the recommended
amount based on the PALs formula, six times that recommended under the pediatric fluid
calculators, and 12.8 times that recommended under the 100/50 formula.

FAILURE TO PERFORM COMPLETE MEDICAL WORKUP OR;
ALTERNATIVELY REFER SGTO A HOSPITAL

115. The applicable standard of care requires that a patient suffering from breathmg
difficulties undergo a full medical workup to determine the cause of the difficulties.
Additionally, a child who is not moving or responding well requires laboratory evaluation
and a full medical workup _Here,
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Ekelem charts under “S”, subjective: “seems to be breathing
hard”. Although the lungs are documented to be clear, there is
no resprra_tory rate document and no CXR.

The chart states: not movmg or respondrng as.well”.. Thrs
suggests a chrld who is gravely ill.

The medrcal evaluatron also suggests a chrld who is ill w1th
“sunken eyes, poor turgor, and tachypnea”. The level of
alertness is not documented.

The descrrpt1on in the history and physrcal are that of a very ill
child who would warrant laboratory evaluatron [chest x- ray]
urinalysis, and even transfer to a hospital. Only a UA was
obtained.

116. Dr. Lev opined that respondent’s failure to perform a complete medical
workup of SG was an extreme departure “because a description of such an ill child would
warrant referral to a hospital. Should the physician choose to treat the child solely in the
urgent-care, the' equrvalent workup and treatment should be provrded ” '

F AILURE TO DOCUMENT PAST MEDICAL HISTORY AND
RESP]RATORY RATE ON MEDICAL 'CHART

117. The apphcable standard of care requires the physrc1an to inquire about any
past medical history and to obtain a complete set of vital signs for the patient. SG’s
documented vital signs did not include a respiratory rate, which would have been particularly
important since respondent documented that SG appeared “to be breathing heavy.” And for
the same reason, it would have been important to document whether SG had a history of
asthma, prematurity, or recent hosprtallzauons

118. Dr.Lev oprned that respondent’s failures were simple departures “because

there is some documentatron and although it falls below the community standard, it is not
grossly neglrgent ”?

"FAILURE TO COMPLETE IV LoG

119.  The apphcable standard of care 1s 6 follow the medrcal Tfacility’s established
procedure for documenting the administration’of IVs. Here, 24/7 Urgent Care Clinic had an
internal document on which, the start time and end time for the IV is documented, as well as
' the patrent s Vltal signs at 15-m1nute intervals throughout the admrml ratron of the IV _
Respondent explamed to Ms. Sanchez—Bartunek that an IV log i is completed for every patrent
who receivés an IV. The IV log created for' SG coiitaitis the start timeé; his temperature _
pulse, and oxygen saturation for the time entries “2:09” and “2:44,” but no blood pressure for

26



either entry; and no vital signs for the 3: 00 entry. Dr Lev oplned that the farlure to complete
the IV log was a 31mple departure

INCORRECT DIAGNOSIS OF GASTROENTEiuTIS :'

120. The standard of care apphcable to dragnosmg gastroententrs is that the patient
must have symptoms of vomiting and diarrhea. Dr. Lev explamed “g0 ¢ gastro means
stomach or irritating and is implied by vomiting and enteritis’ is intestines which is implied
by having diarrhea, so acute vomiting and diarrhea, it’s both.” Respondent spec1f1cally

- documented that SG had “no diarrhéa.” Neverthéless, his diagnosis was gastroententrs Dr.
Lev classified respondent’s departure as “a simple departure because there are physicians
who make that mistake.”

PATIENTHR  \

DELAY m CALLING AMBULANCE

'121. "The 'applrcable standard of care is that “an eldeily patrent who falls and
sustains a head injury while taking Coumadin meets criteria for transfer to a traumia center
for evaluation.” Here,

[HR] sustained a fall whrle on Coumadin and a p1cture of his
face shows Very extensive bruising and’ swellmg [HR] was kept
in the urgent care waiting room for over 1 hour. When Dr.
Ekelen first saw the patient his reaction was “this erl take ,

" some time.”, In fact, this patrent should have taken no time at
all. At the frrst look of the patient, 911 should have been called
for care at-an appropnate emergency department of trauima
center.

Dr. Lev charactenzed the delay m callmg an ambulance as an extreme departure from
the standard of care.

INTENTION TO SUTURE WOUND

122.  The applrcable standard of care is that a skin tear on a patrent with fraglle skin
requires wound debrldement and appropnate dressmg, not suturrng Here,

The plcture provided of [HR’s] elbow shows a skin tear that i is
very supérficial with extensive eccymosis [sic] (bruising) and.
thin fragile skin. This type of wound would not be conducive to
suturing. Dr. Ekelem was all set to suture the patient’s elbow.
However, this wound was not conducive for suturing as this skin
was very thin, fragile, and already torn. Attempting to suture it
could potentially create more tears in the skin. The treatment
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for the Wound would be to clean it with saline and place : a sterile
dressing with wound dressing material such as xéroform.
Coumadin is not a contraindication to suturing. Howeyer, this
patient requlred a stat PT/INR blood level to see if he was

_ susceptible to bleeding given his extensive injuries around his

" head. Attemptmg to suture this wound shows a lack of

‘ knowledge by Dr. Ekelem

Dr. Lev characterrzed respondent S 1ntentron to suture HR’s skrn tear as a simple
departure

FAILURE TO PROVIDE MEDICAL RECORDS TO AMBULANCE
PERSONNEL

123.  The applicable standard of care requires that copies of the patient’s medical
records be sent to the hospital with the EMTs or paramedics who transfer the patient.
Respondent’s refusal of HR’s daughter’s and the EMT’s requests for medrcal records was a
simple departure

PATIENT SMG

FAiLURE TO COMPLETE A PELVIC EXAMINATION

124. The applrcable standard of care requires that a patrent wrth a chief complaint
of vaginal discharge receive a pelvic examrnatron Respondent admitted he did not perform
a pelvic examination of SMG because he was not comfortable performing one since he is not
a gynecologist. Dr. Lev characterrzed his failure to perform a pelvic. examrnatlon as an
extreme departure.

., FAILURE TO PRESCRIBE ROCEPHIN FOR POf_fENTIAL GONORRHEA
125. The applicable standard of care for a patient with vaginal discharge and a:

possible sexually transmitted disease is to treat prophylactically for both gonorrhea and
chlamydra Dr. Lev explained:

A patrent with a vaginal discharge and possrble sexua'&h_ y‘
transmitted disease requrred coverage for possible gonorrhea
and chlamydra This is true even if cultures are obtained since
often the two dlseases occur together and there can be alse
negatrve results In addrtron treatment for both infé ,
should‘ start before culture results are back When there» 1s~afh1gh
”susprcron for 1nfectron [SMG] was given' antrbrotrc coverage of
"doxycyclrne 100 mg twice a day for 7 days Thrs is. the correct
coverage for potent1a1 chlamydla cervrcrtrs however [szc] 1t "

28



does not cover gonorrhea. The patient should have received
Rocephin for gonorrhea coverage.

Dr. Lev characterized the treatme;lt of chlamydia without coverage for gonorrhea as
an extreme departure. E

FALSE DOCU__MENTA’_I‘I_ON THAT VAGINAL CULTURES WHERE SENT

126. The applicable standard of care is to send a patient’s cultures to the laboratory
if it is documented on her medical chart that they were sent. Dr. Lev opined that '
respondent’s failure to send SMG’s cultures to the laboratory was a simple departure.

INCORRECT DIAGNOSIS OF BACTERIAL‘ VAGINOSIS

127. The applicable standard of care is for a physwlan s diagnosis to “match the
patlent s clinical findings and complamt ” Dr. Lev. explamed '

Bacterial Vaginosis is a polymicrobial clinical syndrome. The
diagnosis is made by use of laboratory testing or clinical criteria.
The clinical criteria requires 3 out of the 4 following findings:

1. Homogeneous, thin, white discharge that smoothly
coats the vaginal walls’

2.  Presence of clue cells on microscopic exammatlon

3. pH of vaginal fluids > 4.5

4. The fish odor of vaginal dlscharge before or after
adding KOH solution

Understanding this criteria and diagnosis it is impossible to state

that this patient had Bacterial Vaginosis since she did not get a

pelvic exam and there was no analysis of a vaginal discharge.
Dr. Lev characterized respondent’s departure as a simple one.

PATIENT MT

TREATMENT OF BEE STING WITH INCISION AND DRAINAGE

. 128. The applicable standard of care requires a bee sting to be treated as an allergic
reaction, rather than an infection that requires antibiotics or incision. Dr. Lev explained:

A bee sting is a type of anaphylactic chemical allergic reaction.
The treatment for this reaction is antihistamines and
‘occasionally steroids. An incision and drainage (I&D) of the
wound is absolutely contraindicated. This is not a wound or
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abscess with pus that requires drainage, but a Jocal swelhng
reaction. Cutting into this wound eéxposes the patient to an
infection and a worse reaction. The diagnosis of abscess and
cellulitis is incorrect and the treatment of I&D is ‘absolutely
contraindicated.

Dr. Lev characterized respondent’s performance of an incision and drainage for a bee
sting reaction as an extreme departure

FAILURE TO DOCUMENT PROCEDURAL NOTE

129.  The applicable standard of care is to prepare an approprrate procedure note
each time a procedure is performed on a patient. While respondent documented on MT’s
medical chart that he performed an incision and drainage and sutured the wound, he did not
include a procedure note describing the procedure the materials used for packing or suturing,
any drainage from the wound, or MT’s tolerance of the procedure Dr. Lev found such a
failure to be an extreme departure from the standard of care.

SUTURING AN ABSCESS

. 130. The applicable standard of care is to not suture an abgscess that requires an
‘incision and drainage. Dr. Lev explained, “suturing and abscess is an absolute
contraindication. An abscess has pus, and sutunng pus would just make an infection worse.
An 1&D is always left open and usually requires packing to allow healing from the inside
out.” She characterized respondent’s suturing of MT’s abscess as an extreme departure.

DR. GOKHALE

: 131.  Dr. Gokhale received his Bachelor of Arts in Political Science, with honors,
from Yale University in New Haven, Connecticut, in 1989. Four years later, he received his
medical degree from NYU School of Medicine in New York, New York. He then completed
a one-year transitional internship at Shadyside Hospital in Pittsburgh, Pennsylvania, followed
by a three-year residency in Emergency Medicine at George Washington/Georgetown

University in Washington, D.C.

132.  Dr. Gokhale is licensed to practice medicine in California pursuant to
Physician’s and Surgeon s Certificate Number G 84628, which expires October 31, 2019,
unless renewed or revoked. There is no history of prior discipline of his certificate. He is
also hcensed to practice medrcme in Virginia, Montana, Wyoming, Maryland and Maine.
He has beern board-ceitified in Emergency Medicine by the American Board of Emergency
Medicine since 1998. '

133.  As of the date of hearing, Dr. Gokhale has worked as an attendmg emergency

physrcran at Downey Regronal Medical Center in Downey, ‘California, since 1999. He has
also worked various assignments as an attendrng emeigency phy31c1an for Comphealth

30



Locum Tenens since 2008, Prior to that, he worked various assronments as an attendlng

‘emergency physrclan for Comphealth Locum Tenens from 1997 through 2000. He also has
prior experience as an attendrng phys1c1an and chmcal mstructor in Emergency Medicine at
The Medical College of V1r01n1a in chhmond Vrrgnua o

NN

PATIENT DM

'FAILURE TO PROPERLY EVALUATE PATIENT AND CONDUCT
VNECESSARY EXAMINATIONS AND MONITORING

134. Dr. Gokhale said’ the followmg about the treatment and "care requrred for
patients such as DM: S

The standard of care requrres recogmtron of the vanous causes
of syncope and direcis treatment towards that cause. Although
vasovagal or neurocardiogenic Syncope is the most likely cause

. 1n most age groups, older pat1ents or those who fall into positive

" risk stratification for cardiac disease require a cardiac

evaluation. Neurological deficit or prolonged loss of
consciousness mandates brain evaluation. Moreover a
traumatic physical finding such as head laceration only further
calls for brain evaluation via CT scan.. Syncope may actually be
the mamfestatron or effect of a serrous intracranial event

(hemorrhage less 11ke1y stroke) and not the cause

135.. Dr Gokhale said the followmg about thie treatment an
provrded DM:: ’

are respondent

[DM] resents W1th a head 1nJury after a syncopal event and
subsequent fall. ‘Heis noted to be drzzy, pale cold and clammy,
and slurrmg and stumbhng, worrrsome for cardrac or ,
neurologrcal condrtlon "The only etrologrcal dragnosrs grven is.
moderate dehydratlon There 1S no neurologlcal examination
done, and no cardiac monitoring performed ‘He'is treated for .
more than 2 hours without these evaluations. Thereisno
phys1cal examination of h1s head laceratron and treatment of
this injury.

At the least, [DM], a 64 [sic] year -old gentleman required a full
physwal exam with these elements, and documentation of
recommended disposition which Dr. Ekelem says, in-an
interview, to be to an ED. However, the standard requlres a
screening EKG or momtor strip (not performed despite the usual
ability in urgent care centers to perform them) and head CT.
which would require transfer to an ED emergently via private
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136.

137.

auto with frrend/famrly driver, or via ambulance, The most
beneficial ‘way to complete all requlred studles expedltlously
would be to 1mmed1ately call an ambulance and if patient
refuses transport, this can be duly documented. Ant1b1otlcs
were administered not indicated.

Dr. Gokhale concluded: e
Dr. Ekelem did not perform an adequate physical examination
and treatment of this patient with sustained syncope who was
manifesting signs and symptoms of other potentially
catastrophic cardiac and neurologic conditions. The
improvement in his blood pressure is noted, but no
documentation of neurolo g1cal 1mprovement ‘Thisisa s1mple
departure from the standard of care.

FAILURE TO PROPERLY AND ADEQUATELY DOCUMENT TREATMENT

Dr. Gokhale sard the followrng about the applicable standard of care for

documenting a patrent’s treatment

138.

treatment:

The standard of care requires the maintenance of medical
records for all patients. While guideliries vary state to state and
based on type of pract1ce Medicare does require records to be
maintained for 5 years in hosprtals Urgent care clinics are held
to the same staridard.

The records should be complete and included [sic] all aspects of
care 1nclud1ng triage, chief complaint, phy51cal exammatron o
treatment and rationale, outcome, disposition, and 1nstruct10ns
The chart should be signed. Any subsequent 1nteract10n with
the patrent regardrng medjcal issues should also be recorded In
addition, prolonged care should have regular reassessment
documented o :

Dr. Gokhale said the following about respondent’s documentation of DM’s

Il

Dr. Ekelem s chart has very scant. documentation. This is more
clearly evident i ind case like thls W1th multrple systems that'
need to be’ addressed There is an absent neurologrc and’ too ’
brief of 2 cardrac exam1nat1on Drfferentlal diagnosis and
rationale for treatment is not documented: Reassessment 1s not"
documented nor 1ssues related to d1sposmon 1nclud1ng
instructions.”
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139.  Dr. Gokhale concluded:

" While Dr. Ekelem’s transcribed and taped interview would
suggest that more elements of the physical examination and
treatment plan were performed and discussed, there is no
documentation of them. Moreover, the chart is not signed by
Dr. Ekelem. Dr. Ekelem’s charting and patient visit record
represent a simple departure from the standard of care.

Respondent_’s Credibility o

140. A detalled drscussron of the substance of respondent s interviews by Ms
Sanchez-Bartunek or h1s testnnony at heanng is not necessary because his demeanor whrle _
testifying and the'manner in which he testified established hée was not a credible witness. *
' (See Evid. Code § 780, subd (a) [a Wrtness S “demeanor whlle testrfymg and the manner m
49 Cal.3d 1170 1205 1206 [“[I]n determrmng the behevabrhty of a Wrtness the demeanor "
and manner of the Wrtness ‘while testrfyrng [is] a factor to consider ’]) He was 1nstructed on
multlple occasrons throughout his testrmony to limit his : answer to the questron asked yet he
repeatedly went beyond the scope of the question when it served h1s interests to do so. He
also had to be 1nstructed numerous trmes to answer the questron asked after provrdrng a self—
setving, nonresponswe [ 1atribe

141.- Respondent sometimes testified in great detail while on diréct examination,

- but then claimed to have little memory of those same details when asked about them on
cross-examination. (See Shapzro v. Equitable sze Assurance Society of United States (1946)
76 Cal. App 2d 75 97 [a witness’s 1nconsrstent memory of certain facts wh11e testrfyrng on
dlrect examrnatron versus CIOss- —examination impacts his credlbrhty] ) Other timeshe =~
prov1ded evasive answers or qulbbled with the deputy attomey general about tr1v1a1 matters
(See Bohn v. Gruver (1931) 111 Cal.App. 386, 393 [evasivenéss and” ‘quibbling “often”
operate as effectively as an impeachment as does proof tending to contradrct the witness”].)

142. Respondent also stated matters as fact even though he had no personal
knowledge of those facts. For instance, he told M. Sanchez- Bartiinek that an IV log is
prepared for’ every patient. At hearlng, however, he explarned “I’ve never written or puta
line on any IV log sheet.” He also testified, “I can -- like I said, I’m always there. T start the
IV, hang up the fluid.” The testimony was belied by SG’s mother’s testimony that it was the
medical assistant who hung e each bag of fluids for her son, not respondent. . Also, she had to
run out of the examination room to the receptionist for help when her son began suffermg an
allergic reaction to Phenergan Her testimony was credible. - : ‘

Character Witnesses

143.  Six character witnesses testified on respondent’s behalf, five of whom are
either current or former patients of respondent. The sixth is employed by respondent. Each

/
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witness testified to the opinions that respondent is honest and compassionate. They each
believe respondent enjoys a good reputation in the community. However, each witness, at
best, had only a general understandrng of the nature and extent of the. allegat1ons in the Third
-~ Amended Accusation.

Dzscusszon
PATIENT SC

144. The clear and convincing evidence established respondent engaged in an
extreme departure from the standard of care by administering four liters of fluids to SC over
a three- hour period wrthout medlcal Justrfrcatlon and reassessrng her in between ﬂuld
boluses. He also engaoed in departures from the standard of care in his treatment and care of
SC by 1) failing to obtain SC’s complete history, obtarn stool cultures or perform a rectal
-examination, and complete an IV log while admrmsterlng ﬂurds 2) admrnrstermg four liters
of flurds over a three-hour penod without medical justification and reassessing her in
between fluid boluses; 3) not signing or 1n1t1almg SC’s medical chart after making entries; 4)
not takmg SC’s vital signs after each bolus of fluids; 5) dragnosrng SC with gastroenteritis
without consrdermg a broader drfferentral diagnosis; 6) admmrstermg Rocephm when it was
contraindicated; and 7) altermg SC’s medical chart after she left 24/7 Urgent Care Clinic. |
Respondent misrepresented to SC that he was an approved provider for Blue Shield and she
was required to pay 20 percent of the total bill, and he failed to maintain adequate and
accurate records regarding his treatment and care of SC on January 1, 2010.

145. There was. msuffrclent evidence to establish respondent engaged in a dishonest
or corrupt act by misrepresenting ‘his professmnal credentials to SC or her daughter There
also was 1nsuff1c1ent evidence respondent received a duplicate payment for servrces provided
SC, or that he engaged ina departure from the standard of care by farhng to srgn her medical
chart after adrmmstermg medrcatron to her.

PATIENT LV

146. . The clear and convrncmg evidence established respondent engaged in an
extreme departure from the standard of care by farlrng to document any history on LV’s
medrcal chart and by admrmsterrng Rocephrn to her for a pulmonary infection Wrthout
obtarnmg a chest x-ray. He also engaged in departures from the standard of care by 1) not
documentmg LV’s hrstory, past medical hrstory, and resprratory rate on her medrcal chart; 2)
admrnrstenng Rocephrn fora pulmonary infection without obtalnmg a chest X- ray, 3)
admirnistering Kenalog when it was contrarndrcated and 4) his medrcal a351stant s improper
injection of Kenalog into LV’s subcutaneous fat. Respondent failed to mainfain adequate
and accurate medical records of his July 8, 2010 treatment of LV.

7l
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' PATIENT SG

"147. The cléarand convrncmg evrdence estabhshed respondent engaged 1n an i
extreme departure from the standard of care by giving SG an excessive amount of fluids and
- by not performing a full medical workup of SG or referring him to a hospital. He also
- engaged in a departure from the standard of care by: 1) not documenting SG’$ past medical
history and respiratory rate on his medical chart; 2) giving SG an excessive amount of fluids;
3) not performing a full medical workup of SG or referring him to a hosprtal 4) not
completing an IV log for SG;‘and 5) incorrectly diagnosing’ SG with gastroenteritis.
Furthermore, he committed a dishonest or corrupt act and engaged in general unprofessronal
conduct by misrepresenting the terms of SG’s health insurance coverage. He also engaged in
general unprofessional conduct by receiving duplicate payment for" treatmg 'SG and delaying
the refund owed SG’s mother. Lastly, respondent failed to marntaln adequate and accurate
records of hrs September 5 20 10 treatment of SG. '

148. There was msuffrcrent evrdence to estabhsh respondent encaged 1n B
unprofessronal conduct t
convincing evidence established respondent referred to SG’s mother usmg derogatory terms,
including referring to her as a “stupid jungle animal,” there was insufficient evidence that
such behavior suffrcrently interfered with pubhc health, safety, or Welfare to supersede
: .respondent s Frrst Amendment r1ghts o :

-

149 There also was 1nsuffrcrent evrdence to estabhsh respondent engaged ina
‘departure from the standard of &aré by not signing SG’s chart after giving medication or
documenting the placement of the IV. The undisputed evidence established it was .
respondent’s medical assistant who administered the Phenergan and inserted the IV not
respondent. |

150. The ¢lear and cont/ineing evidence established respondent failed fo maintain
adequate and accurate records of h1s October 5, 2012 treatment of AJ.- He did not dispute
this contentron

—_PATIENT.'DM ’

151. The clear and convincing evidence established respondent engaged in a
departure from the standard of care by: 1) improperly evaluating and treating DM, and 2)
failing to document DM’s treatment on his medical chart. He also failed to maintain
adequate and accurate records of his September 20, 2009 treatment of DM.

PATIENT LS :

152. The clear and convrncrng evrdence established respondent failed to refund a )
duphcate payment recerved for LS’s June 30, 2013 treatment. '
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153.. There was insufficient evidence respondent engaged in an extreme departure
from the standard of care by failing to ensure proper supervision of the physician assistant
who treated LS Complarnant conceded as much in her closmg brref

' PATIENT MH

154, The clear and convincing evidence estabhshed respondent did not document in
writing his Verbal order that his medrcal assistant start MH on a nebuhzer breathlng
treatment.

' PATIENT HR :

155’ "The clear and convincing evrdence established respondent engaged in an
extreme departure from the standard of care by delaying calling an ambulance for HR. He
also engaged in departures from the standard of care by:, 1) trying to suture HR’s skin tear;

2) not recognizing the potentral for HR suffering a head i injury and 1mmed1ately referrrnc him
to an emergency room; and 3) refusing to provide med1cal records to ambulance personnel

- 156. There was insufficient evidence respondent engaoed in oeneral unprofessronal
conduct by raising his voice with HR’s daughter and girlfriend and beratmg them. While the
clear and convincing evidence established he did in fact raise his voice with HR’s daughter
and girlfriend and berate them, there was insufficient evidence that such behavior rose to the
level of constituting general unprofessional for the reasons explained in Factual Finding 148.

'_ ,PATIENT SMG

157. The clear and convincing evidence established respondent engaged in extreme
departures from the standard of care by failing to perform a pelvic examination on SMG and
by not prescribing Rocephin prophylactically for gonorrhea. Furthermore, he failed to
maintain adequate and accurate records of SMG’s May 20, 2014 treatment. . .

158.  There was insufficiént evidence respondent engaged in a departure from the
standard of care by failing to create a medical record of her May 30, 2014 visit. While the
evidence established SMG went to 24/7 Urgent Care Clinic on May.30, 2014, to obtain her
laboratory results and no record of that visit was created, there was no evidence she was
placed in an examination room that day to discuss the results. In fact, it was uncontroverted
_ that no results Were dlscussed because the cultures were never sent for analysrs

159. There also was 1nsuffrcrent ev1dence to establrsh respondent engaged ina
departure from the standard of care by falsely documentmo that SMG’s cultires were sent
for laboratory analysis when they were not. Dr. Lev did not explain the effect, if any, of an
internal mistake or error, on her analysis that respondent engaged in‘a departure from the
standard of care with hrs false documentat1on Therefore her op1n1on was unpersuas1ve
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160. There was 1nsuff1c1ent evidence respondent committed general unprofessional
conduct by ra1s1ng his voice and humiliating SMG in front of othéf patrents While the clear
and convincing evidence established that respondent did in fact engage in the behavior
alleged, there was insufficient evidence to establish such behavior rose to the level of
constituting general unprofessional conduct for the reasons explained in Factual Finding 148.

PAT-iENT MT S
161, The clear and convincing evidence established’ respondent engaged in‘an

extreme departure from the standard of care ‘when'he treated MT’s bee’ sting by perforrmng
an incision and dramage He engaged in another extreme departure from the standard of care
by failing to document the incision and dramage ina procedural note on MT’s medical chart
- He also engaged in a departure from the standard of cire by suturmg MT’s abscess after e
performing the incision and-drainage. Furthermore respondent billed MT’s health i msurance
for services not provrded and he failed to'maintain adequate and accurate records of hlS
treatment of M T on June 17, 2017.

PATIENT VR. -

162.  The clear and convincing evidence established respondent billed VR’s health
‘Insurance for performmg a detailed office visit on J anuary 22, 2014. However he did not °
- provide servrces consistent. w1th a detailed office visit that day '

163. There Was no’ admissible evidence respondent engaged in an extreme departure
“from the standard of care by fallrng to review VR’s x-rays on January 22 2014 because
there was no adm1ssrble evrdence he saw her that day Nor was there any admlssrble

any other day.

N S

PATIENT BH

‘ 164 There was no admrssrble evrdence of the services for which BH’s health
1nsurance was billed based on her August 7or 9, 2014, visit with Ms Okonkwo

CLEARLY EXCESSIVE TREATMENT

165. The clear and convincing evidence established respondent provided clearly
excessive treatment to SC by administering four liters of fluids to her durrng a three-hour
window. While Dr. Lev explained that providing that amount of fluids within that perrod of
time to an adult was not per se excessive, she persuasively explained it was excessive to give
that amount of fluids to SC based on her physical condition when she presented to
respondent for treatment on January 1, 2010. Additionally, respondent provided clearly
excessive treatment to SG by giving him two liters of fluids during a three-hour window. Dr.
Lev’s explanation that the amount of fluids given SG on September 5, 2010, was six times

- that which is recommended by pediatric fluid calculators; seven times that which is
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recommended by PALS, and 12.8 times that which is recommended by the formula used by
respondent was persuaswe

" DISHONEST OR CORRUPT ACTS OF 24/7 URGENT CARE CLINIC

166.  There was insufficient evidence 24/7 Urgent Care Clinic engaged in the
following business practices: 1) charged patients a $50 urgent care féee and told them they
would be reimbursed if their insurance paid respondent’s insiirance claim; 2) commonly
dragnosed pat1ents w1th dehydratlon administered IV ﬂu1ds adm1n1stered Rocephin, and
billed patlents in accordance with the amount which they stated they could afford to pay; and
3) completed IV logs after the fact and changed treatment notes to accommodate denials of
health insurance claims. Whlle Ms. Altman- Anderson descnbed wrtnessmg those practices
while, workmg for 24/7 Urgent Care Clinic and testified to the same at hearing, her
statements and testimony were not credible. She worked for 24/7 Urgent Care Clinic for
only one month, and she provided contradictory testimony. Additionally, her testimony was
refuted by Ms. Borbon, who was a more credible witness.

RESPONDENT’S DISHONEST OR CORRUPT ACTS DURING MBOC INTERVIEW

167. Respondent was not honest when asked whether his Tennessee medical license
‘has ever been disciplined. He stated it was not renewed because he did not appear for an ’
interview with the Tennessee Board of Medical Examiners. But the clear and convincing
evidence established his application to renew his license was denied because the Tennessee
Board of Medical Examiners concluded he: 1) engaged in unprofessronal dishonorable, or
unethical, conduct and 2) made false statements or representations, was guilty of fraud or
deceit in obtammg hlS 11cense or was gurlty of fraud or deceit while practicing medrcme
The factual basis for the Tennessee Board of Medical Examiners’s findings arose out of
respondent’s “conduct in relation.to hospital pr1v1leges and the balance billing conduct
regarding Blue Cross and Blue Shield.”

168. There was insufficient evidence respondent was not honest during the MBOC
1nvest1gat10n When he represented himself to be an “intensivist.” Dr. Lev defined an
“intensivist” as “a physrc1an who spec1ahzes in intensive care, usually in an ICU (1ntens1ve
care unit) setting.” Respondent’s education, training, and experrence quahfred him as an
“intensivist” based on such definition.

~169. There was 1o, adrmss1ble ev1dence respondent was d1shonest dunng the
MBOC investigat When he sa1d SG’s mother voluntarlly pa1d 20 percent of the total b1ll
because she dechned the opt1on of waiting. for her health msurance to be b1lled

/- i

38



Summary
GROSS NEGLIGENCE,

170. Complamant established that cause ex1sts to° drscrplme respondent’
physician’s and surgeon S certrfrcate based on his gross neglrgence with regard to the -
treatment and care provrded SC, LV, SG, HR, SMG, and MT for the reasons explamed in
Factual Frndrngs 144, 146, 147,155, 157, and 161. Cause for drscrplme based on his alleged
gross neghgence Wrth regard to the treatment and care provrded DN LS and VR Was not *

R

GENERALUNPROFESSIONAL CQNDUCT-,-~ .

171 Corﬁﬁlainant' established that cause exists to discipline respondent’s
physician’s and surgeon’s certificate based also on his general unprofessional conduct with
regard to the treatment and care provided SC and SG (with regard to the misrepresentation of
the terms of payment and the receipt of duplicate payment only) for the reasons explarned in
Factual Findings 144 and 147. Cause for discipline based on his alleged general
: unprofessronal conduct with regard to the treatment and care provrded SG (Wrth regard to the
- use of derogatory language only) HR, SMG and VR was not estabhshed for the reasons

explarned in Factual fmdrngs 148, 156 160 and 163 o

D‘IS'H'ONEST OR CORRUPT ACTS

172. Complalnant established that cause exists to drscrplrne respondent’s
physician’s and surgeon’s certrfrcate based also on his engaging in a dishonest or corrupt act
with regard to the treatment and care provided SG, MT, and VR for the reasons explained in
Factual Frndrngs 147 161, 162, and during the 1nvest1gatron by the Board (Wrth regard to
prior drscrplrne of hlS Tennessee medrcal lrcense only) as explamed in Factual Fmdmg 167
Cause for drscrplrne based on his allegedly engagmg in a dishonest of corrupt act with regard
to the treatment and care provrded SC, DN, or BH or dur1ng the Boa ,1nvest1gat1on (Wrth
regard to his representatron that he is an 1ntensrvrst” and SC’S Voluntary payment only) was
not established for the reasons explamed in Factual Findings 82, 83, 145, and 164."

FAILURE TO TIMELY REFUND DUPLICATE PAYMENT

173. Complamant established that cause exists to discipline respondent’s
physician’s and surgeon’s certificate also based on his failure to timely refund a duplicate
payment to SG and LS for the reasons explarned in Factual Frndmgs 147 and 152. Cause for
discipline based on his allegedly failing to timely refund a duplicate payment to SC was not -
established for the reasons explained in Factual Finding 145.

111
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REPEATED NEGLIGENT ACTS

174. Complainant established that cause exists to discipline respondent’s
physician’s and surgeon’s certificate also based on his engaging in repeated negligent acts
with regard to the treatment and care provrded SC (but not with regard to the allegation that
he failed to. srgn the chart after 'admrmstenng medrcatlon) LV (but not wrth regard to the
alleoatlon that he failed to srgn the chart after admimstermg injections), SG (but not with

eoard to the alleoatron that he farled to’ srgn the chart or document the placement of the IV),
DM, HR, SMG (but not with regard to the alleoatrons that he failed to send cultures for
analysis and failed to generate a medical record on May 30 2014), and MT for the reasons
explained in Factual Findings 144, 146, 147, 151, 155, 157, and 161. Cause for discipline
based on his allegedly engaging in repeated negligent acts with regard to the treatment and
care provided DN and WL was not established the reasons explained in Factual Findings 82
through 85. '

AIDING/ABETTING UNLICENSED PRACTICE OF MEDICINE

175. Complainant established that cause exists to d1scrp11ne respondent’s
physician’s and surgeon’s certificate also for a1d1ng/abett1n0 the unlicensed practice of
. medicine with regard to the treatment and care provided MH for the reasons explamed in
Factual Finding 154. Cause for discipline based on his allegedly aiding/abetting the
unlicensed practice of medicine with regard to the treatment and care provided DN.was not
. establistied for the reasons explained in Factual Findings 82 and 83.

FAILURE TO 'MAINTAIN ADEQUATE AND ACCURATE MEDICAL RECORDS

176. Complarnant estabhshed that cause exists to discipline respondent’s
phys101an s and surceon S certifrcate for failing to maintain adequate and accurate records of
the treatment and care provrded SC, LV, SG, AJ, DM, SMG, and MT for the Teasons
explamed in Factual Fmdmgs 144, 146 147, 150, 151, 157 and 161. Cause for d1sc1plme
based on his allegedly faihng to maintain adequate and accurate records’ of the treatment and
care provrded DN Was not estabhshed for the reasons explamed 1n Factual Fmdmgs 82 and
83.

CLEARLY EXCESSIVE TREATMENT
177 Complarnant estabhshed that cause exists to’ d1501p11ne respondent s
physrcran § and surgeon s certifrcate also for repeatedly provrdmg clearly excessrve
treatmeiit for the reasons explamed in Factual Fmdmg 165 '
DISHONEST OR CORRUPT ACTS'DURING.BOARD ) INTERVIEW
178. Complainant established that cause exists to discipline respondent’s physicians

and surgeon’s certificate also for committing a dishonest or corrupt act when asked during a
Board interview whether his Tennessee medical license has ever been disciplined for the
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reasons explained in Factual Finding 167. Cause for discipline based on his allegedly
commrttmg a dishonest or corrupt act during a Board interview when he represented himself
to be an “intensivist” and explained SG’s mother voluntarily paid 20 percent of the total bill
was not established for the reasons explarned in Factual Frndmgs 168 and 169.

LEGAL CONCLUSIONS
Applicable Bltrden/S tandard of Pr_o'of

1. Complarnant has the burden of proving the causes for drscrphne alleged in the
Third Amended Accusation, and she must do so.by clear. and convincing evidence to a ,' N
reasonable’ certamty (Damels V. Department of Motor Vehzcles (1983) 33 Cal 3d 532, 536
[“When an admrmstratrve agency initiates anl action to suspend or revoke a hcense ‘the
burden of proving the facts’ necessary to support the action rests with ‘the' acrency making the
allegation”]; Ettinger v. Board of Medical Quality Assurance (1982) 135 Cal.App.3d 853,
856 [the standard of proof applicable to proceedings for the discipline of professional
licenses is clear and convincing evidence to a reasonable certainty].) “The courts have
defined clear and convincing evidence as evidence which is so clear as to leave no
substantial doubt and as sufficiently strong to command the unhesitating assent of every
. reasonable mrnd [Crtatrons ] It has been sard that a preponderance calls for probability,
while clear and convmcrng proof demands a high probabzlzty [c1tat10ns] # (In re T erryD
+ (1978) 83 Cal.App.3d 890, 899; 1tahcs original.)

Applicablé Law
2. Business and‘Professions Code section 2069-,‘ subdii(ision (a)(i), provides:

: Notwrthstandmg any other law, a medrcal assistant may
admmrster medrcatron only by 1ntradermal subcutaneous or
téchnical supportrve Services upon the spe01flc authorrzatron and
supervision of a licensed physician and surgeon or a licensed
podiatrist. A medical assistant may also perform all these tasks
and services upon the specrfrc authorization of a physician
assistant, a nurse practitioner, or a certified nurse-midwife.

3. “Specific authorization” is defined as follows:

“Specific authorization” means a specific written order prepared
by the supervising physician and surgeon or the supervising
podiatrist, or the physician assistant, the nurse practitioner, or
the certified nurse-midwife as provided in subdivision (a),
authorizing the procedures to be performed on the patient,
which shall be placed in the patient’s medical record, or a
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. standing order prepared by the supervising physician and

' "surgeon or the superv1srng podlatrrst or the physician assistant,
the nurse practitioner, or the certified nurse -midwife as provrded
in subdivision (a), authorizing the procedures to be performed,
the duration of which shall be consistent with accepted medical
practice. A notation of the standing order shall be placed on the
patient’s medical record

4. A holder of a professional license cannot shield h1s hcense from discipline by
conductrncr business through employees.. (Arenstein v. California State Board of Pharmacy
(1968) 265 Cal. App 2d 179, 192-193 D The holder of a professional license “is responsible
for the acts of his agents or employees done in the course of his business in the operation of
the license.” (1d. atp. 192; Ezsenberg V. Myers (1983) 148 Cal.App. 3d 814 [afﬁrmmo
judgment denying | petrtlon for writ of administrative mandate seeking to vacate
administrative decision placrng physician’s Medi-Cal prov1der certificates on probation
based on his office manager’s submission of fraudulent billings].)

Cause fo; Discipline

5. The Board is required to take action against any physician and surgeon who
" has engaged in unprofessronal conduct. (Bus. & Prof. Code, § 2234.) Cause eXists to
discipline respondent’s physician’s and surgeon’s certificate pursuant to Business and
Professions Code section 2234 for engaging in general unprofessional conduct for the
reasons explained in Factual Findings 144, 147, and 171.

6. “Unprofessional conduct” includes gross neghgence (Bus. & Prof. Code, §
2234, subd. (b).) “Gross negligence” is the “want of even scant care or [an] extreme
departure from the ordinary standard of conduct, but not necessarily both.” (Gore v. Board
of Medical Quality Assurance (1980) 110 Cal.App.3d 184, 197.) Cause exists to discipline .
respondent’s physician’s and surgeon’s certificate pursuant to Business and Professions Code
section 2234, subdivision (b) for committing gross neghgence as explamed in Factual
Fmdrngs 144, 146, 147 155, 157 161, and 170.

7. “Unprofessronal conduct” includes repeated acts of negligence. (Bus. & Prof.
Code, § 2234, subd. (c). ) “To be repeated, there must be two or more negligent acts or
omissions. An initial negligent act or omission followéd by a separate and distinct departure
from the applicable standard of care shall constitute repeated negligent acts.” .(Ibid.) Cause
exists to discipline respondent’s physician’s and surgeon’s certificate pursuant to Business
and Professions Code section 2234, subdivision (c), for committing repeated acts of '
negligence as explarned in Factual Frndmgs 144 146 147 15 1, 155 157 161 and 174.

8. “Unprofessronal conduct” includes “the commrssmn of any act involving
dishonesty or corruptron that is substantrally related to the' quahfrcatlons functions, or duties
of the physician and surgeon ». (Bus. & Prof. ‘Code, § 2234, subd. (e ) Cause exists to
discipline respondent’s physician’s and surgeon’s certificate pursuant to Business and
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Professions Code section 2234, subdrvrsron (e), for committing a substantially related
drshonest or corrupt act as explamed in Factual Fmdmcrs 147 161, 162, 167 172, and 178

9. Busmess and Professions Code section 732 subdivision (a) prov1des in part:
“a physician and surgeon . . . shall refund any amount that a patient has paid for services
rendered that has subsequently been paid to the physician and surgeon ... bya thlrd-party '
payor and that constitutes a duplicate payment.” If the patient requests a refund the refund
must be provrded within 30’ days of the earher of the following: 1) the request ifthe
duplicate payment has been received; of '2) teceipt of the duplicate payment, if the duphcate
payment has not been received. (Bus. & Prof. Code, § 732, subd. (a)(1).) If no refund has
"been requested, the physician and surgeon must notify the patient of the duplicate payment
“within 90 days of the date the physrcian and surgeon . . knows, or should have known, of
the receipt of the- duphcate payment *“andthe refund must be provrded W1th1n 30 days of
such notice “unless the patrent requests that a credit balance be retained. d (Bus & Prof.
Code, § 732, subd. (2)(2).) The failure o comply with Business and Professrons Code
section 732, subdivision (a), “shall constitute unprofessronal conduct.” (Bus & Prof. Code,
§ 732, subd. (b).) Cause exists to discipline respondent’s physrcran s'and surgeon’s license
pursuant to Business and-Professions Code section 2234, as that statlite relates to Business
and Professions Code section 732, subdivision (b), based on respondent’s failure to trmely
refund a duplicate payment as explained in Factual Findings 147, 152, and 173.

10 Ardrng or abetting the unlicenséd practice of medrcrne constitutes
unprofessronal condrct. (Bus. & Prof Code '§ 2264.) Cause exists to dlscrphne
respondent’s physrcran s and surgeon s certlficate pursuant to Busrness and Professrons Code
section 2234, a$ that statute relates to'Business and Professrons Code section 2264 for ardlng

and abetting the unhcensed practice of medicine as explarned in Factual Findings 154 and .
175

1. “The faﬂure of a physrcian and surgeon to mamtam adequate and accurate |
records’ relating to the prov1s10n of services to’ their patlents constrtutes unprofessm’ ; 31 L
conduct.” (Bus & Prof Code, 8 2266) Cau 3 _x1sts to drscrphne reSpondent’s physrcran 5
arid surgeon’s certrfrcate pursuant to Busmess and Professmns Code section 2234, as that ';
statute relates to Busrness and Professions Code section 2266, for fiiling to maintain "
adequate and accurate récords as explarned in Factual Flndlngs 144, 146 147, 150, 151, 157
161, and 176.

12. “Repeated acts of clearly excesswe furnrshmg .of. . treatment”
constitutes unprofessronal conduct.” (Bus & Prof. Code §725, subd (a) .) Cause exists 10
discipline respondent’s physician’ s and surgeor’ S cert1frcate pursuant to Busrness and

7 Conrplainant also alleged cause for discipline pursuant to Business and Professions
Code section 2052. However, that statute does not specify any conduct for which discipline
may be imposed, but rather criminalizes the aiding or abetting of the unlicensed practice of
medicine.
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Professions Code section 2234, as that statute relates to Busmess and Professmns Code
section 725, subdivision (a), for engaging in repeated acts of clearly excessive furmshmg of
treatment as explained in Factual Findings 165 and 177.

Approprfdte Discipliné | Cen

_ 13. The appellate court m F urnish v. Board of Medzcal Exammers (1957) 149
Cal.App. 2d 326, sard the followrng about the drscrphne of a physrcran S and surgeon’s
cert1frcate . g :

"The revocat1on or suspension of : a hcense 1s not penal, but
rather, the Leglslature has provrded for such to protect the hfe
health and welfare of the people at large and to set up a plan
whereby those who practice medicine will have the _
quahfrcatlons which will prevent as far, as possrble the evils
which could result from i ignorance or 1ncompetency or a lack of
honesty and mteorrty

(d., at p. 331.)

14. It must be determined whether the protection of public health, safety, and
welfare requ1re the revocation, suspension, or restriction of respondent S phys1c1an s and
. surgeon’s certificate in llght of his numerous violations of the Medical Pract1ce Act. The
Board has adopted disciplinary guidelines entitled “Manual of Model Drsc1p11nary Orders
and Disciplinary Guidelines” (12th Edrtron/2016) to help make such determination. (Cal.
Code Regs., t1t 16, § 1361.)

15.  The Board’s highest priority when .exercising its disciplinary authority is .
protectron of the pubhc (Bus & Prof. Code $ 2229, subd. (a).) And “wherever possible,”
the Board shall impose d1s01phne “that is calculated to ard in the rehab1l1tat10n of the
l1censee or “where . restnctlon on scope of practrce is mdrcated 1o, order restnctmns as are
indicated by the evrdence i (Bus & Prof. Code, § 2229 subd. (b) ) But “where
rehab111tat1on and protectron are 1ncons1stent protectron shall be paramount ? (Bus & Prof.
Code, § 2229, subd c).) : '

16. ~ The Disciplinary Guidelines recommend a range of discipline from five years’
probatron to revocation for the. vrolatrons of the Med1cal Practice Act respondent committed,
except for dlshonesty and the fallure to refund a duphcate payment The recommended
»d1301pl1ne for engagmg in'a dishonest or cortupt act ¢ substantlally felated t the ~
qualifications, functions or duties of a physician and surgeon and arising from or occurring

/11
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during patient care, treatment, or management or billing” ranges from one-year suspensron ‘
and a minimum of seven years’ probatron at the low end, to revocation, at the high end.®

17. Respondent did not introduce any persuaswe evidence of his continued ability
to perform the duties of a phys1c1an and surgeon in a manmer consistent with public health,
safety, and welfare. Those of his character witnesses who understood why they were asked
 to testify about his character had foo little knowledge of the specrfrc allegations in the Third
Amended Accusation for their opinions to be given much weight.*'(See Seide v. Committee
of Bar Examiners of the State Bar of California (1989) 49 Cal.3d 933, 940 [the opinions of .
witnesses unfamrhar w1th the nature and the extent of allegatrons of wronvdomc are entrtled
to less we1ght] )

18.  The substance of respondent’s statements to Ms. Sanchez-Bartunek and his
subsequent hearing testimony, his demeanor while testifying, and the manner in which he
testified demonstrated llttle insight into his wrongdoing. When asked whether he had any
respons1b111ty for ensuring his patients were accurately billed for the treatment and services
he provided, he explained:

I-1Icannot-1 cannot make sure that something’s accurate I
don’t understand. 1'don’t understand coding. I’m n6t a coder. I
don’t study terminologies. I don’t know the terms.

Everythmg s numbers. If you look at the -'the - the new coding
has come its numbers. I didn’t go to school for that. -

I refuse to even learn it. I’m not good at it, that’s why we took
back - the blllmg company is taking percentages of our fee.

He further explained:

I told the Medicine [sic] Board that I would rather be a garbage
collector than fraudulently 1ndulge in brlhng ITam not a biller.
I said that. Iwould rather be a garbage collector than be
anything that i is not proper and correct. '

Yet the evidence established respondent overcharged multiple patients.
19. When d1scussmg at hearing the completion of patients’ medrcal charts,

respondent explained he sees 50 patients a day, “sometimes more.” “We’ve seen as much' as
75.” Regarding the completion of patients’ medical charts he said, “Well, I usually, at the

8 There is no recommended discipline for failing to timely refund a duplicate
payment. But given the similarity in nature of that conduct and committing a substantially
related dishonest or corrupt act arising from or occurring during patient care, treatment,
management or billing, the recommended range for the latter conduct is used for the former.
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end of the day, if 'm not totally, completely wiped out, exhausted, I will address all my
records that same day.” But he also stated, :

Sométimes - it depends on how soon A lot of time, when we
see a patlent by the time they get fo codmo it -<in the past,
sometimes, 2 month Sometimes a month and a half. But,
usually, 1n the space of about a month, two months max

. He further explamed “The billers will stack unfrmshed or 1ncomplete med1cal records
which they couldn’t code or bill. They leave it in a pile. And when I have time, I 11
complete it.” “In fact, as I speak to you, I probably have about 200 of them sitting in my
office right now.” ) L ,

| 70.  And when asked how he could remember what happened with a partlcular
patient with suffrc1ent detarl to complete the pat1ent s medical chart after the fact, respondent
explained: ' :

That’s why I’'m the professional. This is what I do for a l1v1ng
TI’m consumed by it. It’s all I do. And tra1mng over the years,
you’re good at i. B

But at hearing, respondent could not recall whether MT’s bee sting was to the palm-
side or the back of his hand, and he could not tell from reviewing the medical chart.

21.  During the Board’s investigation, respondent made the '_following statement
when asked whether he was ever under investigation by the Tennessee Board of Medical
Examiners: «

I filled the form, there was no question from the board and as far .
as’T know they never mvest1gated whatever Anyway I've
been, they 1nvest1gate me, because I def1ed the - the’ standards
that you expect of someone like me. Alrrght‘7 I don t conform
to those things. Like I said, I evolve second fiddle. Twill not

‘ tolerate it from anyone or by any 1nst1tut10n where they may be.

The above statement was read to him at hearing, and he was given an 0pportun1ty to
explam it. FIISt he sa1d he did not “understand it at all,” ‘and hypoth 1_zed “maybe they
didn’t hear me rrght » Then he cla1 “M1styped 'Maybe my 'accent they typed it wrong.
Or'the record got it wrong. Didn’t hear what I say. Don’t éven understand g1bber1sh as far
asI'm concerned what you Just read ”

220 But when an audro recordlng of that 'statement was played at hearmg,
respondent ‘did not deny that it Was ‘'his voice on the recordmo His explanat1on of ‘his
statement was nonsensical:" o
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‘What I meant is what you just played, and that is what I’'m
going to replay to you.- What you just played.

And when asked whether he had a better explanauon of his statement, respondent
claimed the “transcription was wrong.” It 'was not. :

Conclusion

23.  Considering all relevant evidence, respondent failed to introduce sufficient
evidence demonstrating his continued ability to perform the duties of a physician and
surgeon in a manner consistent with public health, safety, and welfare. His incorrigibility,
haughtiness, and complete lack of candor throughout the Board’s investigation and the
hearing demonstrated the unlikelihood of his abiding by any restrictions imposed by the
Board on his physician’s and surgeon’s certificate, thereby making him an unsuitable
candidate for a probat10nary license. R63pondent s physician’s and surgeon’s certificate
must be revoked.

ORDER

Physxc1an s and Surgeon’s Certificate Number A 43177 issued to respondent Ifeatu
Ekelem, M.D., on October 6, 1986, is REVOKED.

DATED: January 12, 2018

DocuSigned by:
.E&oﬂbm D, Wonﬂ
F42876F5E756451 ..
COREN D. WONG
Administrative Law Judge

Office of Administrative Hearings
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XAVIER BECERRA

Attorney General of Cahforma
E. A.JoNEs III

ROBERT MCKIM BELL ' FILED

Supervising Deputies Attorney General STATE OF CALIFORNIA

"VLADIMIR SHALKEVICH - ICAL B

Deputy Attorney General O%AOF CAUFORN'A

State Bar No. 173955 :
California Department of Justice ' ANALYST

300 South Spring Street, Suite 1702
Los Angeles, California 90010
Telephone: (213) 8§97-2148
Facsimile: (213) 897-9395

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Third Amended Accusatlon Case No. 08-2010-205606
Against: _ '
, OAH No. 2012100045 .
IFEATU EKELEM, M.D. _ :

5261 E. Kings Canyon Road, #107 THIRD AMENDED ACCUSATION
Fresno, CA 93727 :

Physician's and Surgeon's Certificate No. A 43177

Respondent.

Complainanf alleges:
PARTIES _ ‘
1. Kimberly Kirchmeyer (Complainant) brings this Third Amended Accusation solely in

her official capacity as the Executive Director of the Medical Board of California, Department of

Consumer Affairs (Board).

2. On or about October 6, 1986, the Medical Board of California issued Physician's and
Surgeon's Certificate Number A 43177 to Ifeatu Ekelem, M.D. (Respondent). The Physician's
and Surgeon's Certificate was in full force and effect at all times relevant to the charges brought

herein and will expire on December 31, 2015, unless renewed.

/11
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JURISDICTION

3. This Third Amended Accusation is brought before the Board under thé authority of
the following laws. All section references are to the Business and Professions Code (Code)
unless otherwise indicated. |

4. Section 2227 of the Code states:

"(a) A licensee whose imatter has been heard by an adfninisfrative law judge of the Medical
Quality Heariﬁg P;nel as designated in Section 11371 of the Government Code, or whose default
has been entered, and who is found guilty, or who has entered into a stipulation for disciplinafy
action with the board, may, in accordance with the provisions of this chapter: |

"(1)-I'-Iave his or her license revoked upon order of the board.

"(2) Have his or her right to pfactice‘ suspended for a period not to exceed one year upon
order of the board. |

| "(3) Be blaced on probation and be required to pay the costs of probation monitoring upon
ofder of thé board.

"(4) Be publicly reprimanded by the board. The public reprimand may include a
requirement that thé licensee complete relevant educational courses approved by the board. |

"(5) Have any other action taken in relation to discipline as part of an order of probation, as
the board or an administrative law judge may deem proper. |

"(b) Any matter heard pursﬁaht to subdivision (a), except for warning letters, medical
review or advisory conferences, professional competency examinations, continuing education
activities, and cost reimbursement associated therewith that are agreed to with the board and
succes‘sfully completed by the licensee, or other matters made confidential or privileged by
ef(isting law, is deemed ﬁublic, and shall be made available to the public by the board pursuant to
Section 803.1." A

5.  Section 2234 of the Code, states:

"The board shall take action' against any licensee who is charged with unprofessional
conduct. In addition to other provisions of this article, unprofessional conduct includes, But is not

limited to, the following:

THIRD AMENDED ACCUSATION (08-2010-205606)
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"(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violate any provision of this chapter.
- "(b) Gross negligénce.

"(c) Repeated negligent acts.- To be repeated, there must be two or more negligent acts or

omissions. An initial negligent act or omission followed by a separate and distinct departure from

the applicable standard of care shall constitute repeated negligent acts.

"(1) An initial negligent diagnosis followed by an act or omission medically appropriate
for fhat negligent diagnosis of the patient shall constitute a single negligent act.

"(2) When the standai*d of care requires a change in the diagnosis, act, or omission that
constitutes the négligent act described in paragraph (1), including, but not limited to, 521
reevaluation of the diagnosis or a change in treatment, and the licensee's conduct departs from the
applicable standard of care, each departure constitutes a separaie gnd distinct breach ofthe
standard of care. |

"(d) Incompetence.

"(e) The commission of any act involving dishonesty or corruption which is substantiéliy
related. to the qualifications, functions, or duties of a physician and surgeon.

"(f) Any action or conduct which would have warranted the denial of a certificate.

"(g) The practice of ﬁedicine from this state into another state or country without meeting
the legal requirements of that state or country ~fo; the practice of medicine. Section 2314 shall not
apply to this subdivisioﬁ. This subdivision shall become operative upon the implementation of the
proposed registration program described in‘Seétion 2052.5. -

"(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and
participate in an interview By- the board. This subdivision shall only apply to a certificate holder
who is the subject of an investigation by the board." '

6.  Section 2264 of the Code states:

AThe employing, directly or indirectly, the aiding, or the abetting of any unlicensed person

or any suspended, revoked, or unlicensed practitioner to engage in the practiée of medicine or any

111

THIRD AMENDED ACCUSATION (08-2010-205606)




A WON

\o (=] N, Y 7]

10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

other mode of treating the sick or afflicted which requifes a license to practice constitutes
unprofessional conduct.@

7.  Section 2052 of the Code states:

"(a) Notwithstanding Sec_ﬁon 146, any ﬁerson who practices or attémpts to practice, or who
advertises or holds himself or herself out as practicing, any system or mode of treating the sick or
afflicted in this state, or who diagnoses, treats, operates for, or prescribes for any ailment,
blemish, deformity, disease, disfigurement, disorder, injury, or other physical or mental condition
of any person, without having at the time of so doing a valid, unrevoked, or unsuspen‘de(\i
certificate as provided in this chapter [Chapter 5, the Medical Practice Act], or without being
authorized to perform the act pursuant to a certificate obtéined in accordance with some other
provision of law, is guilty of a public offeﬁse, punishable by a fine not exceeding ten théusand
dollars ($10,000), by imprisonment in the state prison, by imprisonment in a county _jail not
exceeding one year, or by both the fine and either imprisonment. -

- "(b) _Any person who conspires with or aids or abets another to comnﬁt an.y act described in
subdivision (a) is guilty of a public offense, subject to the punisI_lment described in that
sﬁbdivision. ‘

"(c) The remedy provided in this section shall not preclude any other remedy provided by
law." |

8.  Section 2266 of the Code states: AThe failure of a physician and surgeon to maintain

adequate and accurate records relating to the provision of services to their patients constitutes

unprofessional conduct.@

9. Section 725 of the Code states:

"(a) Repeated acts of clearly excessive prescribing, furnishing, dispensing, or administering
of drugs or treatment, repeéted acts of clearly excessive use of diagnostic procedures, or repeated
acts of clearly excessive use of diagnostic or treatment facilities as determined by the standard of
the community of licensees is unprofessional conduct for a physician and surgeon, denﬁst,
podiatrist, psychologist,‘physical therapist, chiropractor, op;[ometrist, speech-language

pathologist, or audiologist.

THIRD AMENDED ACCUSATION (08-2010-205606)
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- "(b) Any person who engages in repeated acts of clearly excessive prescribing or
administering of drugs or treatment is guilty of a misdemeanor and 's_haﬂ be punishéd by a fine of
not less than one hundred dollars ($100) nor more than six hundred dollars ($600), or by
imprisonmeht fo‘r a term of not less than 60 days nor more than 180 days, or by both that fine and
imprisonment. | | | | J .4

"(c) A practitioner who has émedicél basis for prescribing, fufnishing, dispensing, or

| administering dangerous drugs or prescription controlled substances shall not be subject to,

disciplinary action or prosecution under this section.

"(d) No physician aﬁd sﬁgeon shall be subj ect to disciplinary action pursuant to this section
for treating intractable pain in combliance with Section 2241.5."

10.  Section 732 of the Code states: |

"(a) A physician and surgeon and a dentist shall refund any amount that a patient has paid
for services rendered that has subsequently been paid to the physician and surgeon or dentist by é
third-party payor and that constitutes a duplicate payment. The refund shall be made as follows:

| "(1) If the patient requests a refund, within 30 days following the requést from that patient
for a refund if the dupliéate payment has been receivéd, or within 30 days of receipt of the
duplicate payment if the duplicate payment has not been received.

"(2) If the patient does not request a refund, within 90 days of the date the phyéician and
surgeon or dentist knows, or should have ‘known, of the receipt Qf the duplicate payment, the
physician and surgeon or dentist shall notify the patient of the duplicate payment, and the |
duplicate payment shall be refunded within 30 days unless the patient requests that a credit
balance be retained. | |

"(b) Violation of this section shall constitufe unprofessional conduct. Diécipl_iriary
proceedings shall be conducted in accordance with the Medical Practice Act (Chapter 5
(commencing with Section 2000)) or the"Dental Practice Act (Chapter 4) (coinmencing with
Section 1600)), as applicable."

Iy
vy
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FIRST CAUSE FOR DISCIPLINE

(Gross Negligence - Patient S.C.)
(Bus. & Prof. Code § 2234(b))

11. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),

in that his care and treatment of patient S.C. ' constitutes gross negligence. The circumstances are

as follows: _

12.. Respondent is the proprietor and medical direc;tor of Impact Medical Group, an
urgent care clinic that is open 24 hours a day, seven days a week with two locations in the Fresno
area. There is no physician on-site 24 hours per day, seven days a week at Impact Medical, but -
Respondent is available to provide treatment within thirty minutes. Additionally, Respondent
employs a part-time physician, two nurse practitioners, one physician assistant, medical
assistants, and billing staff. . |

13. On (;r about January 1, 2010, patient S.C. wa‘s 63 years-old when she presented at
Impact Medical with symptoms of diarrhea aﬁd vomiting for several days with the diarrhea
worsening and progressing to bleeding from the rectum. S.C. further repbrted she'was suffering
pain in the abdomen and headache. Respondent examined S.C., documenting the chief coml;laint
in the medical chart as “nausea, vomiting, diarrhea since Monday, today no vomiting, since last

night rectal bleeding.” The medical chart records the physical examiration as “bloody anus,”

- “abdomen — mild discomfort on palpation.” Respondent did not examine S.C.’s stool or perform

a rectal examination. Respondent documented medications as “see list,” as S.C. had provided a
typed list of her'medical history, med_icaitions, and allergies; S.C.’s medical history included
diverticulitis in 2008. Respondent diagnosed S.C. with “severe/moderate dehydration secondary
fo [acute gastroenteritis}/dysentery.” Respondent documented treatment of S.C. as 3 liters of
normal saline intrav‘enously over an approximatély three-hour period followed by 2 g Rocephin
intravenously. The medical record fails to identify who administered medication to S.C. and

made other entries in the chart. Respondent did not reassess S.C. between fluid boluses and did

! Patient initials are used throughout this pleading to protect patient privacy.

6
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.not complete an IV log. Respondent discharged S.C. with instructions to follow-up at CVS

Herndon Millbourne and provided her with prescriptions.
| 14. A different copy of S.C.’s medical record states that the chief complaint was “bloody-
stools x 3 dayé.” The physical examination is more elaborate, including “cold clamnﬁy, mildly
febrile, moderately dehydrated, mild sunken eyes, chest clear clinically. This second copy of the
chart includes an additional notation written in a different pen that S.C. received a fourth liter of
normal saline. The discharge instr-uctions state, “follow up with PCP ASAP for possibie stool
culture, chem panel, fluid advice, if get worse — rush to ER.”

| - 15. Respondent’s actions constitute gross negligence and subject him to discipline within
the meaning of Code section 2234, subdivision (b), in that Respondent’s administration of 4 liters
of fluid over a three-hour window without medical justification, assessment between fluid
boluses, or checking Iabs constitutes an e;itreme departure from the standard of care.

SECOND CAUSE FOR DISCIPLINE

(Dishonesty/Corruption - Patient S.C.)
(Bus. & Prof. Code § 2234(e)) .

16. Respondent is subject to disciplinary action under Code section 2234, subdivision (),
in that Resﬁoﬁdent misrepresented his medical credentials. The circumstances are as follows:

17. Complainant realleges paragraphs 11-15 above, and incorporates them by reference
as if fully set forth herein. , |

18. During her urgent care visit at Impact Medical, S.C. asked Respondent about his
medical trainihg. Respondent told S.C. that the medical school he attended is closed but that he
was trained in efnergency medicine and critical care. Respondent’s training was not in
emergency medicine or critical care. |

19. The day following her visit at Impact Medical, S.C. called Impact Medicél and asked
if Respondent is board-certiﬁe’d. S.C. was told that Respondent is board-certified in Family
Medicine. S.C.’s daughter then called Impact Medical and was told ‘that Respondent is board-
certified in Pediatrics. Respondent is not board-certified in any specialty.

20. Respondent’s conduct of misrepreéenting his medical credentials td S.C. constitutes

dishonest conduct within the meaning of Code section 2234, subdivision (e).

7
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THIRD CAUSE FOR DISCIPLINE

- (General Unprofessional Conduct - Patient S.C.)
(Bus. & Prof. Code § 2234)

21. Respondent is subjectto disciplinary action under Code section 2234 in that

Respondent misrepresented his credentials to S.C., that he was an approved Blue Shield provider,

and that S.C. was required to pay 20% of the costs of saline even though her insurance plan only

required payment of the appropriate co-pay. The circumstances are as follows:

22.  Complainant realleges paragraphs 11-2_0 above, and incorporates them by reference
as if quy set forth herein. ‘

23:  On or about January 1,2010, S.C. called Impact Medical and confirmed that it took
S.C.’s medical insurance, i.e., Blue Shield HMO and MediCal. Respondent was not an approved
provider for Blue Shield. .

24.. Upon arriving at Impact Medical, S.C. paid the required Blue Shield co-pay of $50
for urgent care visits. S.C. was not told that there might be additional charges for any services
rendered during the visit. | -

25.  After receiving four bags of saline intravenously at Impact Medical for dehydration,

'S.C. was given a bill for $640; S.C. was informed that she was responsible for 20% of the cost of

the saline, which cost $3,200 ($800 per bag) S.C. told Respondent’s staff that her insurance
policy did not require her to pay anything above her co-pay. Respondent’s staff told S.C. that it
was the policy of Impact Medical that she pay 20% of the cost of the saline and S.C. was required
to pay the bill. S.C. paid the $640 charge. Respondent did not reimburse S.C. until July 29,
2011, approximately a year and a half later.'

| 26. - Respondent’s conduct of misrepresenting his medical credentials that he is an
approved Blue Shield provider, and that S.C. was required to pay 20% of provideci services
constitutes unprofessional conduct within the meaning of Code section 2234,

FOURTH CAUSE FOR DISCIPLINE

(Failure to Refund Overpayment - Patient S.C.)
(Bus. & Prof. Code § 732)

27. Complainant realleges paragraphs 11-26 above, and incorporates them by reference

as if fully set forth herein.

THIRD AMENDED ACCUSATION (08-2010-205606)
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28. Respondent is subject to disciplinary action under Code section 732 in that
Respondent required S.C. to pay a $50 co-pay and 20% of the costs of saline even though her

insurance only required payment of the appropriate co-pay and Respondent waited apprbximately

\
1

a year and half before reimbursing S.C.

FIFTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient S.C.)
(Bus. & Prof. Code § 2234(c))

29. Complainant realleges pafagraphs 11-28 above, and incorporates them by reference
as if fully set forth herein. .

30. Respondent is subject to disciplinary action under Code section 2234, subdivision (c),
ih thaf: |

a.  Respondent’s failure to obtain a complete history, obtain stool cultures or perform a
reétal examination, and complete an v log for patient S.C. are departures from the standard of
care; |

b. Respondent’s failure to sign the chart when administering the medication to S.C. or
making entries in S.C.’s chart is a departure from the standard of care;

C. Respor;dent’s administration of 4 liters of ﬂuia to S.C. over three hours without
medical justification or assessment between fluid boluses is a departure from the standard of care;

d.  Respondent’s failﬁre to repeat S.C.’s vital signs after the administration of IV fluids is
a departure from the standard of care;

e.  Respondent’s diagnosing S.C. with gastroenteritis without considering a broader
differential diagnosis is a departure from the standard of care;

~f. Respoﬁdént’s administration of Roéephin to S.C. for the wrong indication is a
departure from the standard of caré; and

g. . Réspondeﬁt’s altering of S.C.’s medical records after S.C. leftis a departilre from the

standard of care.

11

111
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SIXTH CAUSE FOR DISCIPLINE

(Gross Negligence - Patient L.V.)
(Bus. & Prof. Code § 2234(b))

31. Respondent is subject to-disciplinary action under Code section 2234, subdivision (b),
in that his care and treatment of patient L.V. constitutes gross negligence. The circumstances are
as folloWs: -

32.  Onor about July 8, 2010, patient L..V. was 32 years old when she presented to

‘Impact Medical. L.V. presented at the clinic with flu symptoms for more than 24 hours,

including fever, cough, sinus congestion, headache, and body aches. Respondent examined L.V.,

noting on the medical chart that the chief complaint was “flu symptoms.” Respondent left the

- history part of the chart blank. Under physical exam, Respondent documented all vital signs

exqépt respiratory rate and wrote “ill, not in distress, rales/ronchi, heart regular rate and rhythm
no murmur, HEENT: sinus tender.” Respondent did not vobtain a chest x-ray of L.V. Respondent
diagnosed L..V. with pneumonitis and sinusitis; Respondent did not diagnose L.V. with asthma,
emphysema or reactive airway to indicate the use of a steroid. Respondent’s plan was
intramuscular Rocephin 1g and intramuscular Kenalog 40 mg. L.V. received two shots§ the area
of the chart marked “shot” was left blank and it was not documented who administered the shots.
Respondent’s discharge instructions were “must follow up with primary care physibian as soon as
possible” and L.V. was given prescriptions for prednisone 40 mg a day for 5 days, Z-Pak Pro Air
Inhaler, and Allegra D. '

33.  When the Kenalog shot was administered to patient L.V., it?was injected into the
subcutaneous fat instead of the muscle. Thereafter, L.V. developed lipodystrophy (a fat
abnormality visibl5'/ apparent on L.V.’s arm as a dent at tﬁé injection site).

34. Respondeht’s actions constitute gross' negligence and subject him to discipline within
the meaning of Code sectioh 2234, subdivision(b), in that:

a. Respéndent’s failure to document any history in L.V.’s medical ;:hart consﬁtutes an
extreme departure from the standard of care;

b.  Respondent’s administration of Rocephin for a pulménary infection without obtainihg

a chest x-ray constitutes an extreme departure from the standard of care; and

10

THIRD AMENDED ACCUSATION (08-2010-205606)




o 0 NN N A

10

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

c.  Respondent’s administration of Kenalog for pnuemonitis or sinusitis constitutes an
extreme departure from the standard of care.

SEVENTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient L.V.)
(Bus. & Prof. Code § 2234(c))

35. Corriplainant realleges baragraphs 31-34 above, and incorporates _them by reference
as if fully set forth herein. A

36. Respondent is subject to disciplinary action under Code section 2234, subdivision (c),
in that:

. a. Respondent’s failure to document patient L..V.’s history, past medical history, and

respiratory rate in the medical chart is a departure fror'n‘ the standard of care;

b.  Respondent’s failure to sign L.V.’s medical chart when administering the
intramuscular injections is a departure from the standard of care;

c.  Respondent’s administration of Rdcephin to L.V. for a pulmonary infection without
obtaining a chest x-ray is a departure from the standard of care;

d.  Respondent’s administration of Kenalog to L.V. for pneumonitis or sinusitis is a
departure from the standard of care; and

e.  Respondent’s, or his medical assistant’s, failure td administer the Kenalog injection
into the deep muscle of patient L.V.’s arrh is a departure from the standard of care.

EIGHTH CAUSE FOR DISCIPLINE

(Gross Negligence - Patient S.G.)
(Bus. & Prof. Code § 2234(b))

37. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),
in that his care and treatment of patient S.G. constitutes gross ’negligence. The circumstances are
as follows:

38. Onor a‘bout September 5, 2010, patient S.G. was 4 years-old when he prese.:ntedvto
the Impact Medical with symptoms of vomiting, dehydration, weakness, and labored breathing.
Respondent examined S.G. and documented the history on the medical chart as “multiple
episodes of vomiting x 12 in day; now tired, not moving or responding as well. Also seems to be

breathing hard. No diarrhea. No fever.” Respondent did not record a past medical history.

11
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Under 'physical exam, Respbndent docu‘;mented all vital signs except‘ respiratory rate and wrote .
“ill, mdderately dehydrated child, sunken eyes, decreased skin turgor, tachypﬁea, chest clear
clinically, heart regular rate and rhﬁhm with no murmur; abdomen flat, soft, non-tender;
extremities, full range of motion.” Respondent noted under “S” (subjective) tﬁat S.G. “seems to
be breathing ﬁard” and further noted on the chart that S.G. was “not movihg or résponding well.”
Respondent did not document S.G.’s level of alertness. Respondent did not obtain a cheét X-ray.
Respondent diagﬁosed S.G. with “moderate dehydration due ‘;o acute gastroenteritis.”

39. | Respondent tréated S.G. with 2 liters of intravenous .45 normal saline over an

approximately three-hour period and an injection of 12.5 mg of Phenergan. The area of the

medical chart labeled “shot” reﬂects administration of the medication, but there is no 51gnature or

initial for the m_edlcatlon administration. In administering intravenous fluids, Respondent began
an “IV.In Progress” form with a start time of 2:00 p.m. Respondent documented S.G.’s vitals at
2:09 and 2:44; Respondent did not document S.G.’s vitals at 3:00 p.m. and the IV In Progress
form was not completed. There is no documentatioﬁ of who started S.G.’s IV and where it was
placed.

40. Respondent’s actions constitute gross negligence and subject him to discipline within
the | meaning of Code section 2234, subdivision (b) in that: |

a.  Respondent’s admmlstratlon of an excessive amount of fluids endangered S. G s life
and constitutes.an extreme departure from the standard of care; and

b Respondent’s failure to perfqrm a complete medical work up.of S.G. or alternatively

refer S.G.to 2 hospital constitutes an extreme departure from the stﬁndard of care.

NINTH CAUSE FOR DISCIPLINE

(Dlshonesty Patient S.G.)
(Bus. & Prof. Code § 2234(e))

41. Respondent is subject to disciplinary action under Code section 2234, subdivision (e),
in that Respondent misrepresented the terms of payment required by S.G.’s medical insurance at
Impact Medical. The circumstances are as follows:

42. Complafnant realleges paragraphs 37-40 above, and incorporates them by reference

as if fully set forth herein.

12
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43. Impact Medical required S.G.’s mother, M.G., to pay a $50 co-pay even though her
iﬁsurance card specified a $15 co-pay.

44, After receiving treatment and on their way out of the clinic, Respondent’s medical ‘
assistant stopped M.G. and S.G. and informed them that the balance due was $326 and asked for
payment in the form of cash, credit card, or check. ;M.G.. asked why there was a balance owed
since Impact Medical was in M.G.’s insurance network and S.G.’s insurance covers ~90% with a
$15 co-pay. Respondent’s medical assistant informed M.G. thgt her insurance only c;)vers 80%,
and M.G. had to pay the balance. M.G. informed the medical assistant that she would not have
the funds until payday and she had not brought her husband’s checkbook. _;l"hé medical assistant '
asked M.G. to go home and retufn with the checkbook. M.G. iﬁformed the medical assistant that
she lived in another city and was not going to drive home to get the checkbook. The medical
assistant then asked that M.G. get her husband’s credit card number. M.G. called her husband '
and had him pay over the Jphone with a credit card.

45. On or about September 6, 2010, M.G. called her insurance company regarding the
coiaayment. M.G. was told that she was correct about her insurance coverage and should not have
been required to pay the additional amoﬁnt when a c}aim had not even been processed yet. |

46. After numerous .coﬁversations with various stéf_f of Respondent’s, Respondent’s staff
told M.G. that she was entitled to a refund because Respohdent’had received payment from both
M.G. aﬂd M.G.’s insurance company. M.G. Wés subsequently told that Respondent would not

approve a reimbursement to M.G. because Respondent was not satisfied with the payment he

‘received from M.G.’s insurance company. Respondent did not reimburse M.G. until

approx1mately J uly 29, 2011 roughly a year later

47 Respondent s conduct of misrepresenting the terms of payment required by S.G.’s
insurance constitutes dishonesty within the meaning of Code section 2234, subdivision (e).
/11 |
/11
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TENTH CAUSE FOR DISCIPLINE

(General Unprofessional Conduct — Patient S.G.)
(Bus. & Prof. Code § 2234) .

48. Respondent is subject to disciplinary action under Code section 2234 in that he

- misrepresented the terms of payment required by S.G.’s medical insurance at Impact Medical and

used derogatory language towards M.G. The circumstances are as follows:

49. Complainant realleges paragraphs 37-47 above, and incorporates them by reférence
as if fully set forth herein.

50. Inor around October 2010, Respondent received payment from S.G.’s insurance
company in accordance with the coﬁtracted rates.

51.  On or about November 4, 2010, M.G. went to Respondent’s office to talk with him

| directly. M.G. was first told by Respondent’s receptionist that Respondent refused to come and

speak with M.G. M.G. then saw Respondent walking in the hallway and called out. M.G. asked
Respondent why he was refusing to reimburse her money and.told him that what he was doing
was illegal vbecause it was )double-billing. A verbal altercation ensued between M.G. and
Respondent, and Respondent called M.G. a “stupid animal” and that this was not a jungle but a
professional place of business. Respondent continued to insult M.G. and instructed his
receptionist to call the police.

52. Respondent did not reimburse M.G. until approximately July 29, 2011, roughly a year

later.

53. Respondént’s conduct of misrepresenting the terms of payment required by S.G.’s
insurance, using derogatory language towards M.G., and receiving duplicate payment but refusing
to issue a refund to M.G. constitutes unprofessional conduct under Code section 2234.

ELEVENTH CAUSE FOR DISCIPLINE

(Failure to Refund Overpayment, Unprofessional Conduct - Patient S.G.)
(Bus. & Prof. Code §§ 732, 2234)

54. - Complainant realleges paragraphs 37-53 above, and incorporates them by reference
as if fully set forth herein.
55. * Respondent is subject to disciplinary action under Code sections 732 and 2234 in that

Respondent required S.G. to pay a co-pay of $50 and 20% of the costs of provided services in

14
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contradiction of the terms of S.G.’s insurance and then failed to reimburse S.G. after receiving
payment from S.G.’s insurance compary.

TWELFTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient S.G.)
(Bus. & Prof. Code § 2234(c))

56. Complainant realleges paragraphs 37-55 above, and incorporates them by reference
as if fully set forth herein. -

57. Respondent is subject to disciplinary action under Code section 2234, subdivision (c),

| in that:

a.  Respondent’s failure to document patient S.G.’s past medical history and respiratory
rate in the medical chart is a departure from the standard of care;

b.  Respondent’s failﬁre to sign S.G.’s chart when administering the medication or
documentation of the IV placement is a departure from the standard of care;

c.  Respondent’s administration of an excessive amount of fluids to S.G. is a departure

from the standard of care;

d. 'Respondent’s failure to perform a complete medical work up of S.G. or alternatively
refer S.G. to a hospital is a departure from the standard of care;

e.  Respondent’s feﬁlure to complete S.G.’s “IV In Progress form™ is a departure from the
standard of care; and | |

f. Respondent’s incorrect diagnosis of gastroenteritis for S.G. is a departure from the
standard of care. '

THIRTEENTH CAUSE FOR DISCIPLINE

(Gross Negligence - Patient D.N.)
(Bus. & Prof. 2234(b))

w .

58. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),
in that his care and treatment of patient D.N. constitutes gross negligence. The circumstances are.
as follows:

59. On or about September 13, 2010, patient D.N. was 61 _years;old when he presented at
Impact Medical at 9:20 p.m. for a tetanus shot due to a cut he received on his left arm. The

encounter form identifies the chief complaint as “cut left arm.” The SOAP format note lists the S

15
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(subjective) as “as above;” the O (objective) is “abrasion to left arm;” the A (assessment) is “left
arm abrasion;” and the P (plan) is [intramuscular] tetanus .5 ml [intramuscular]” and “Neosporin

[three times a day].” The chart does not include a history of the circumstances of the laceration

and there is no examination of the patient or description of the wound. Past medical history and

medications are not listed. D.N.’s vital signs were taken, including blood pressure of 95/72. The
chart records that D.N. was given a tetanus vaccine in the left arm at 9:57 p.m. There is no
signature on the fo_rm identifying who wrote the information on the charf. D.N. was billed fora
medical evalﬁation, administration of a vaccine, and the vaccine. |

60. Upon returning home, D.N. complained of extreme hunger and ate. D.N. then went
to bed. D.N. later éwoke with a racing chest and palpitations. D.N.’s wife took D.N. back to the
Impact Medical, where Respondent’s receptionist stated that a 'physician was not present and
instructed D.N.’s Wife to call 911. |

61. On September 14, 2010, around 12:29 a.m. D.N. was transported by ambulance to

- Saint Agnes Hospital emergency room. D.N. arrived with an altered mental stamé, chills,

diaphoresis, and hunger despite eating a large dinner. A review of D.N.”s symptoms included

palpitations. D.N. had no history of diabetes; his past medical history included Parkinson’s

disease, gastroesophageal reflux disease, hypefcholesterolemia, hernia repair, and pilonidal cyst.
His physical exa.mination was remarkable for confusion, diaphoresis, and irregular heart rate. An '
EK G showed atrial fibrillation at a rate of 113. A work up revealed his bldbd sugar was low at

39, his potassium was low ét 2.6, i)is white'blood cells and blood count were normal, his thyroid

studies were normal, and chest x-ray was unremarkable. D.N. was given cardizem and his heart

rate slowed down and he spontaneously converted into a normal sinus thythm. D.N.’s blood

sugar improved to 125 and his menta’tl status'improved after receiving D50 glucose. D.N. was
also givén 40 mEq of potassium replacement. D.N. was then transferred to Fresno Community
Regional Medical Centér due to continuity of care issues. D.N. was then discharged home on
September 15, 2010.

62. The Fresno Community medical records presume that the “tetanus™ shot that was

given to D.N. at Impact Medical was in fact insulin that resulted in hypoglycemia.

16
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63. Respondent’s actions constitute gross negligence and subject him to discipline within
the meaning of Code section 2234, subdivision (b), in that:

a.  Respondent’s failure to take a complete his'tory and physical of D.N. constitutes an

extreme departure from the standard of care; and

b.  Respondent’s administration of insulin instead of tetanus to D.N. constitutes an

extreme departure from the standard of care.

FOURTEENTH CAUSE FOR DISCIPLINE

(Dishonesty - Patient D.N.)
(Bus. & Prof. Code § 2234(e))

-64. Complainant realleges paragraphs 58-63 above, and incorporates them by refeléence

as if fully set forth herein. - |
65. Respondent is subject to disciplinary action under Code section 2234, subdivision (e),

in that he was not honest with the Medical Board investigators regarding his care and treatment of
patient D.N. Respondent told investigators that he was on the premises of Impact Medical at the
time that D.N. presented for treatment, that he saw and evaluated D.N., and that D.N. rejected
treatment of the laceration. Additionally, Respondent created a chart note for D.N. that implies
Respondent saw and evaluated D.N. Neither Respondeﬁt nor any other physician saw D.N.

FIFTEENTH CAUSE FOR DISCIPLINE

(Aiding/Abetting Unlicensed Practice of Medicine,
Practice Without Certificate - Patient D.N.)
"(Bus. & Prof. Code §§ 2264, 2052)

66. Complainant realleges paragraphs 58-65 above, and incorporates them by. reference
as if fully set forth herein.

67.  Respondent is subject to disciplinary action under Code sections 2264'énd 2052 in
that Respondent allowed his unlicensed medicai assistant to praétice_ medicine. The practice of
medicine includes, but is not limited to, treating, diagnosing, and préscribiﬁg for any ailment,
disease, injury, or condition of any person. Respondent was not present wheﬁ his medical .

assistant saw D.N. and administered the “tetanus” shot, and Respondent did not approve the

" administration of the “tetanus” shot.

/11
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SIXTEENTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient D.N.)
(Bus. & Prof. Code § 2234(c))

68. Complainant realleges paragraphs 58-67 above, and incorporates them by reference
as if fully set forth herein. |

69. Respoﬁdent is subject to disciplinary action under .Coclie section 2234, subdivision (c),
in that: |

a.  Respondent’s failure to take a complete history and physical of patient D.N. is a
departure from the standard of care; | | |

b.  Respondent’s failure to sign the chart when administering-_ei tetanus shotto D.N. is a

“departure from the standard of care;

c.  Respondent’s failure to address D.N.’s low blood pressure is a departure from the

standard of care;

d.  Respondent’s billing of D.N. for medical services that were not performed is a

| departure from the standard of care; and

e.  Respondent’s administration of insulin instead of tetanus to D.N. is a departure from |
the standard of care.

" SEVENTEENTH CAUSE FOR DISCIPLINE
(Failure to Maintain Patient Records-
patients A.J., S.C,, L.V,,S.G., D.N., D.M.; S.M.G)

(Bus. & Prof. Code § 2266) '

70. Respondent is subject to disciplinary action under Code section 2266 in that he is
guilty of failure to produce and maintain an adequate and accurate record of his treatment of
patient A.J. The circumstances are as follows:

71. On or about August 2,2012, i)atient A.J. went to Impact Medical for treatment of a
persistent nosebleed. A.J. was dissatisfied with the treatment she received from Respondent and
she subsequently filed a consumer complaint. During the investigation into A.J.’s complaint,
Respondent acknowledged that he had treated her in his urgent care clinic, but he could not
produce the patient’s medical records. The law and the standard of practice requires that a

medical record be maintained for each patient which includes all aspects of care, including the

18
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patient’s cemplaint, physicai examination, and treatment. The chart should also be signed by the
treating physician. Respondent is subjectto disciplinary action under Code section 2266 in that he
failed to maintain a medical record for patient A.J. as required by law. - |

72. Respondent is additionally subject to disciplinary action under C‘ode section 2266 in
that he failed to maintain an adequate and accurate record-of his treatment of patients S.C., L.V.,.
S.G., .D'N’ D.M., and S.M.G.

73. Complainant realleges and incorporates paragraphs 13, 14, 32, 38, 39, 59, 83,102,
103 and 107 (e) as though fully set forth here.

a. - Respondent is subject to disciplinary action under Code section 2266 in that he failed
to maintain adequate and accurate records in his care and treatment of patient S.C. as alleged in
paragraphs 13 and 14 herein.

b.  Respondent is subject to disciplinary action under Code section 2266 in that he failed
to maintain adequate and accurate records in his care anct treatment of patient L.V. as alleged in
paragraph 32 herein. | |

c. Respondent is subject to disciplinary action under Code section 2266 in that he failed
to maintetin adequate and accurate records in his care and treatment of patient S.G. as alleged in
paragraphs 38 and 39 herein.

d. Respondent is subject to disciplinary action under Code section 2266 in that he failed
to maintain adequate and accurate records in his care and treatment of patient D.N. as alleged in
paragraph 59 herein.

e.  Respondent is subject to disciplinary action under Code section 22’6‘6 in that he failed
to maintain adequate and accurate records in his care and treatment of patient D.M.: as alleged in
paragranh 83 herein. |

f. Respondent is subject to disciplinary action under Code section 2266 in that he failed
to maintain adequate and accurate recotds in his care and treatment of patient S.M.G. as allegeci
in paragraphs 102, 103 and 107 (¢) nerein.

/11 |
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~ 74.  Each of the failures of Respondent to maintain adequate and accurate records of his
care and treatment of patients A.J., S.C., L.V., S.G., D.N, D.M., and S.M.G as alleged in
paragraphs 71 through 73 constitutes a separate violation of section 2266.

EIGHTEENTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient W.L.)
(Bus. & Prof. Code § 2234(c))

75. Respondent is subject to disciplinary action under Code section 2234, subdivision (c),
in that he is guilty of repeated negligent acts relative to his care and treatment of patient WL '
The circumstances are as follows:

76.  Patient W.L. was a 41-year-old male who saw Respondent at Impact Medical on or
about September 13, 2012. The patient was complaining of cough, chest tightness, throat
problems, and wheezing. |

77. Patient W.L. was eventually seen by Respondent’s medical assistant who offered to

| administer an albuterol breathing treatment. The patient refused because he had not been

examined by a medical professional. Patient W.L. left Respondent’s clinic without receiving
treatnient and went to another urgent care center where he was diagnosed with pneumonia and
treated.

78. Respondent is subject to disciplinary action under Code section 2234(c)) in that he
failed to properly evaluate the patient’s condition priér to attempﬁng to authorize his medical
assistant to administer treatment. Respondent’s medical assistant is not sufficiently trained and
licensed to determine pfoper therapy. Respondent’s failure to properly evaluate the patient’s
condition prior to authorizing his medical assistant to administer treatment isa departure from the
standard of care.

NINETEENTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient D.M.)
(Bus. & Prof. Code § 2234(c)) -

79. Respondent is subject to disciplinary action under Code section 2234, subdivision (c),
in that he is guilty of repeated negligent acts relative to his care and treatment of patient D.M.

The circumstances are as follows:

20

THIRD AMENDED ACCUSATION (08-2010-205606)




N

O - &0 ~J (@) [V,

10
11
12

13
14
15

16 |

17
18
19

20

21
22
23
24
25
26
27
28

80. Patient D.M. was a 64-year-old male who saw Respondent at Impact Medical on or
aboilt September 20, 2009. The patient "had fainted in a sauna, suffered a laceration to his head,
and was still dizzy when he sought treatment from Respondent. |

81. Respondent treated D.M. with IV fluids, a tetanus shot, and antibiotics. Respondent
diagnosed D.M. with moderate dehydration, head laceration, dizziness, and syncope (fainting).

82. _Respondent failed to determine the cause of the patient’s syncope. Respondent failed
to do a neurolo gical examination and did not psrform any cardiac monitoring, both of which were
réquired under the circumstances presented by this patient. Respondent also failed to do a
thorough nhysical exaniination of the patient’s head wound.

83. ~ Respondent’s charting of the patient examination was also inadequate and

Jincomplete. Respondent did not include in the patient record a review of the multiple systems that

needed review, a differential diagnosis, or instructions for discharge.

84. Respondent is subject to disciplinary action under Code section 2234, subdivision (c),
in that he failed td properly evaluate the patient’s condition, failed to cnnduct the necessary
examinations and monitoring, and failed to properly and adequately document the patient’s
treatment in the medical shart. These failures individually and collectively are departures from
the standard of care.

TWENTIETH CAUSE FOR DISCIPLINE

(Gross Negligence -Patient L.S.)
(Bus. & Prof. Code § 2234(b))

85. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),

-in that he is guilty of gross negligence relative to his care and treatment of patient L.S. The

circumstances are as follows:

86. Patient L.S. was a 55-year-old female who was treated by a physician assistant at
Impact Medical on or about June 30, 2013. The patient presented with a laceration to the tip i)f
her index ﬁnger that occurred with a knife. The physician assistant provided an examination and
treatment, consisting of wound cleaning with betadine and applying dermabond (sterile
superglue) to stop tlie bleeding, and a bandage. Discharge medications included antibiotics for

five days, and pain medication.
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87. The physician assistant generated a chart documenting the treatment of L.S. The
chart was signed by the physician assistant, and the name of a physician was written in block
letters next to the signature. The physician did not sign the chart, and there is no evidence the
chart was reviewed by a physician. Respondent has no written protocols governing the
supervision of physician assistants.

88. Respondent is subj ect to disciplinary action uﬁder Code section 2234, subdivision (b),
in that he failed to ensure proper supervision of the physician assistant who treated L.S., either by
ensuring that the. chart was reviewed by a phyﬁician, or by establishing written protocols

governing physician assistants. Failing to ensure proper supervision of a physician assistant is an

- extreme departure from the standard of care.

TWENTY-FIRST CAUSE FOR DISCIPLINE

(Failure to Refund Overpayment, Unprofessional Conduct - Patient L.S. )
(Bus. & Prof. Code §§ 732, 2234)

89. Complainant realleges paragraphs 85-88 above, and incorporates them by reference |
as if fully set forth herein. | | .

90. Respondent is subject to disciplinary acﬁon under sections 732 and 2234 of the Code
in that Respondent required L.S. to pay a co-pay of $50.00 in contradiction of the terms of L.S.’s
insurance, which requires a $15.00 copayment. Respondent then failed to reimburse L.S. after
repeated requests.

TWENTY-SECOND CAUSE FOR DISCIPLINE
(Aiding/Abetting Unlicensed Practice of Medicine,
Practice Without Certificate - Patient M.H.)

(Bus. & Prof. Code §§ 2264, 2052)

91. Respondent is subject to disciplinary action under Code sections 2264 and 2052 in
that Respondent allowed his unlicensed medical assistant to practice medicine., The
circumstances are as follows: ‘

92. Patient M.H. was a 38-year-old woman who presented to Impact Medical on or about
September 5, 2014, with a complaint of cough and chest congestion for 6 days. She was seen by
a medical assistant, who obtained vital signs and recorded a chief complaint and current

medications. No physical examination was noted, and no signature appears on the chart
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documenting that the patient was seen by any licensed medical professional. However, the chart
indicates that a nebulizer treatment was begun at 10:33 a.m., and that at 11:20 a.m. the patient
“came out of the room yelling and screaming stating that there was not a Dr. hefe.”

93. Respondent is subject to disciplinary action under Code sections 2264 and 2052 in

that Respondent allowed his unlicensed medical assistant to practice medicine. The practice of

- medicine inchides, but is not limited to, treating, diagnosing, and prescribing for any ailment,

disease, injury, or condition of any person. Administering a nebulizer treatment to a patient who
may have an airway compromise is a significant medical treatment that may only be initiated by a
licensed person.

TWENTY-THIRD CAUSE FOR DISCIPLINE

(Gross Negligence -Patient H.R.)
(Bus. & Prof. Code § 2234(b))

94. Respondent is subject to diéciplinary action under Code section 2234, subdivision (b),

“in that he is guilty of gross negligence relative to his care and treatment of patient HR. The

circumstances are as follows:

95. On or about May 20, 2014, Patient H.R. was 89 years-old when he presented to
Impact Medical. HR. had fallen, suffered a skin tear to his left elbow, and exhibited extensive
bruising and swelling to his ieft arm and left cheek. H.R. was taken to an exam room and his
vital signs were taken by a medical assistant. Respondent walked toward the room, stated “this
one will take a long time,” and then walked away to see other patients. The room was prepared
fbr suturing; and Respondent returned’to the room after a period of time, and seated himself to
start suturing. Tﬁe patient’s girlfriend, who had accompanied him to the exam room, asked
Respondent if he was going to stitch the patient’s skin, and asked that he not suture the patient as
the patient was taking Coumadin?, and had thin, fragile skin which would not hold the stitbhes.
Respondent replied by asking, “Who afe you ‘.to advise me, with my level of training, what I
should do?” The patient’s daughter, who was also present, asked Respondent to simply clean the

wound, and she would take the patient to his primary care physician. Respondent raised his

2 Coumadin is a brand name for warfarin, an anticoagulant widely used for the prevention
of blood clots.
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voice, and asked again, “Who are you to tell me what to do?” Respondent cohtinued to berate the
patient’s girlfriend and daughter, and then directed his staff to call an ambulance. The patient’s
daughter requested thét the patient’s medical records be given to the ambulance personnel, and
Respondent refused. The patient was taken to a local hospital, where he was kept overnight for
observation, and where his wounds were dressed but not stitched.

96. Respondent is subject to disciﬁlinary action under Code section 2234, subdivision (b),
in that he failed to recognize and act upon a ijotential head injury to a Iﬁatient on Coumadin. ’
‘When Respondent first saw the patient, he stated “this one will take a long time.” In fa'ct, this
patient should have tai<en no time at all, és the facial injury to an elderly patient should have -
alerted Respondent that he needed immediate care at.an emergency depé.rtment, and an
ambulance should have been called immediately. Respondent’s delay in calling for an ambulance
is an extreme departuré from the standard of care.

TWENTY-FOURTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient H.R.)
" (Bus. & Prof. Code § 2234(c))

97. Complainant realleges paragraphs 94-96 above, and incorporates them by reference
as if fully set forth herein.

98. Respondent is subject to disciplinary action under Code section 2234, éubdivision (c),
in that: |

a.  Respondent prepared to suture the skin tear on H.R.’s .elbow. The wound was ndt_
coﬁducive to suturing as the skin was Véry thin, fragﬂe, and already torn. “The treatment for such
a wound would be to clean it with saline, and place a s';erile dressing with wound dressing
material such as xeroform. Respondent’s intended treatment of the patient by suturing is a
departure from the standard of care.

b. . Respondent’s failure to recognize a poter}tial head injury in an elderly patient on
Coumadin, and to immediately refer the patient to emergency care, are departures from the
standard of care. '

c.  Respondent’s failure to provide medical records to ambulance personnel when they

arrived is a departure from the standard of care.
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TWENTY-FIFTH CAUSE FOR DISCIPLINE

(General Unprofessional Conduct — Patient H.R.)
(Bus. & Prof. Code § 2234)

99. Complainant realleges paragraphs 94-98 above, and incorporates them by reference
as if fully set forth herein.

100. Respondent is subject to disciplinary action under Code section 2234 in that he raised
his Voi\ce at the patient’s daughter and the patient’s girlfriend, and berated them for questioning '
his medical treatment of the patient. Respondent’s conduct constitutes unprofessional conduct
within the meaning of Code section 2234, |

- TWENTY-SIXTH CAUSE FOR DISCIPLINE

(Gross Negligence -Patient S.M.G.)
(Bus. & Prof. Code § 2234(b))

1 01. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),
in that he is guilty of gross negligence relative to his care and treatment of patient SM.G. The,'
circumstances are as follows:

| 102. On or about May 20, 2014, Patient S.M.G. was 36 years-old when she presented to
Impact Medical complaining of va;ginal itching and malodorous discharge after unprotected sex
one month prior. The patient’s vital signs were taken by a medical assistant. Respondent
documented a phyéical examination including appearance, head and neck exam, lung exam, and
abdominal exam. A pelvic exafn déscription was not docu1r.1lentbed.> The patient’_g chart reflects
only “vaginal swab was done—culture sent.” Urine dip results and urine pregnancy test results
were both negative. Respondent made a diagnosis of Bacterial Vaginosis and SDT (séxualiy
transmitted disease) panel necessary. “Rocephin 1 mg” was written on the patient’s chart, but
crossed out. Respondent prescribed doxycycline 100 mg twice daily fér seven days. There is nc')A

documentation in the patient’s chart that any SDT panel or vaginal swab was actually sent to any

lab, and any such lab results are absent from the chart.

103.- On or about May 30, 2014, S.M.G. called Respondent’s clinic seeking her lab results.
She was told by Respondent’s staff that her results were “lost.” S.M.G. returned to the clinic to
pick up the lab results. She was told she would need to complete new patient paperwork, since

her chart had been lost. She was placed in an exam room, where she waited for approximately
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one hour. She then stepped out into the lobby to ask how much longer she would need to wait.
Respondent confronted S.M.G. and asked why she had left her exam room. S.M.G. stated that the
exam ro'om was hot, and that she was told her lab results were lost. Respondent raised his voice,
and told S.M.G. she was rude and uncooperative and asked her to leave, stating in front of other
patients that “you should be ashamed of yourself.” S.M.G. stated that she would not leave

without her lab results, at which point Respondent threatened to call the police. A medical

-assistant then came to the lobby and escorted S.M.G. outside.

104. Respondent is sdbject to disciplinary action under Code section 2234, subdivision (b),
in that he failed to complete a pelvic examination, given S.M.G.’s complaint of vaginal discharge. |
A pelvic examination includes a description of the outer vaginal area; a description of discharge if
present; comment en cervicai motion tenderness; uterine size, shape and tenderness; and ovarian
evaluation. Such an exam is critical to differentiating cervicitis versus pelvic inflammatory
disease (PID). S.M.G. was treated for cervicitis with 7 days of doxycycline; however, if she
exhibited cervical motion tenderness, then the appropriate diagnosis woﬁld be PID. Treatment of
PID requires 14 days of antibiotics. Undertreatment of PID can result in permaﬁent fertility
problems. Respondent’s failure to complete a pelvic examination in his treatment of S.M.G.
repreéents an extreme departure from the standard of care.

105. Respondent is subject to disciplinary action under Code section 2234, subdivision (B),
in that he failed to appropriately treat S.M.G.’s vaginal discharge. A patient with vaginal
discharg¢ and possible sexually tran-smitted disease requires treatment for possible gdnorrhea and
chlamydia. Such treatment is required regardless of whether cultures are obtained, because the
two diseases often occur together and false negative results are‘possible. Treatment should begin
before culture results are received When there is a high suspicion for infection. S.M.G. was
treated appropriately for chlamydia cervicitis; however, doxycycline does not treat gonorrhea.
The patient should have received Rocephin for gonorrhea. Respondent’s failure to prescribe
Rocephin for potential gonorrhea in patient S.M.G. is an extreme deparfure from the standard of
care. .

/1]

26

THIRD AMENDED ACCUSATION (08-2010-205606)




® w9 O U A W N

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TWENTY-SEVENTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient S.M.G.)
(Bus. & Prof. Code §2234(c))

-106. Complainant realleges paragraphs 101-105 above, and incorporates them by reference
as if fully set forth herein.
107. Respondent is subject to disciplinary action under Code seqtion 2234, subdivision (c),
in that:
a.  Respondent’s false documentation that S.M.G.’s vaginal cultﬁrqs were sent for

laboratory analysis is a departure from the standard of care. If Respondent cancelled su_ch an

- order, his records should reflect such a cancellation. S.M.G. was told cultures were sent, and to

return for results.

b.  Respondent’s diagnosis of “bacterial vaginosis” in S.M.G. was incorrect, and is
a departure from the standard of care. Sucha diagﬁosis requires 3 out of the 4 following ﬁndings.:
homogenous, thin, white discharge that smoothly coats the vaginal walls; presence of clue cells
on microscopic examination; pH of vaginal fluids greater than 4.5; and/or a fish odor before or
after adding potassium hydroxide solution to vaginal discharge. Respondent failed to perform a
pelvic examination or analyze the vaginal discharge, and thus a diagnosis of “bacterial vaginosis”
was impossible.

c.  Respondent’s failure to complete a pelvic examination is a departure from the
standard of care.

d.  Respondent’s failure to appropriately treat S.M.G. for possible gonorrhea is a
departure from the standard of care.

e.  Respondent’s failure to generate a medical record fof S.M.G. on May 30, 2014,
isa depar[ure from the standard of care. It is not necessary to generate a medical record for a |
patient who is merely picking up lab results; however, having placed S.M.G. in an exam room
and having her wait, Respondent should have generated a medical record .reﬂecting his intention
to discuss lab results and provide a consultation. |

/1/
11/
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TWENTY-EIGHTH CAUSE FOR DISCIPLINE

(General Unprofessional Conduct — Patient S.M.G.)
(Bus. & Prof. Code § 2234)

108. Complainant realleges paragraphs 101 - 107 above, and incorporates them by
reference as if fully set forth herein. | |

109. Respondent is subject to disciplinary action under Code section 2234 in that, on or
about May 30, 2014, he raised his voice at pafient S.M.G. and humiliated her in front of other
patients. Respondent’s conduct constitutes unprofessional conduct within the meaning of Code
section 2234.

TWENTY-NINTH CAUSE FOR DISCIPLINE

(Gross Negligence -Patient M.T.)
"~ (Bus. & Prof. Code § 2234(b))

110. Respondent' is subject to disciplinary action under Code section 2234, subdivision (b),
in that he is guilty of gross negligence relative to his care and treatment of patient M.T. The
circumstances are as follows:

111. On or about June 17, 2012, Patient M.T. was 36 years-old when he presented to
Impact Medical with a complaint of a bee sting to his hand. The patient’s vital signs were taken
by a medical assistant. Respondent documented “Right hand bee sting 9 pm last night,” noted |
“hand swollen,” and drew a picture of a hand with a dot. in the middle. Respoﬁdent’s assessment
was “Right Hand Abscess, Cellulitis, and Bee Sting.” Respondent’s treatment was incision and
drainage, stitches, Rocephin 1 mg IM (intramuscular injection), Benaaryl 50 mg IM, and Kenalog
60 mg IM. ‘Respondent billed M.T. for laceration surgery, incision and drainage, and simple A
repair of wound to scalp.

112. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),'
in that he performed an incision and drainage given a complaint and diagnosis of bee ;sting.. A bee
sting is an anaphylactic chemical allergic reaction, treated with ahtihistamines and occasionally |

steroids. Incision and drainage is absolutely contraindicated. Local swelling-caused by bee sting

is not a wound or abscess with pus that requires drainage. Cutting into the swollen area exposes

the patient to infection and a worse reaction. Respondent’s treatment of a bee sting with incision

and drainage is an extreme departure from the standard of care.
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113. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),
in that he failed to document a procedural note including a deécription of the procedure, what
materials were used for packing of suturing, what came out of the drainage wound, and the
patient’s tolerance of the procedure. Respondent’s failure to document a procedural note is an
extreme departure from the standard of care.

114. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),
in that he sutured a wquhd which he described as an abscess. An abscess that requires incision
and drainage shéuld never be sutured, as an abscess has pus, and suturing pus makés an infection
worse. Incision and drainage is always left open and usually requires packing to-allow healing
from the inside out. Respondent’s documenfation of having sutured an abscess is an extreme
departure from the standard of care.

THIRTIETH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts-Patient M.T.)
(Bus. & Prof. Code § 2234(c))

115. Complainant realleges paragraphs 110 - 114 above, and incorporates them by
reference as if fully set forth herein. |
116. Respondent is subject to disciplinary action under Code section 2234, subdivision (c),
in that: |
a. Responaent’s performance of an incision and drainage to treat a bee sting is a
departure from the standard of care;
b.  Respondent’s failure to document a procedﬁral note is a departure from the
standard of care; and | |
C. Respéndent’s suturing-of what he believed to be an abscess is .a departure from
the standard of care.

THIRTY-FIRST CAUSE FOR DISCIPLINE

(Failure to Maintain Patient Records-patient M.T.)
. (Bus. & Prof. Code § 2266) '

117. Respondent is subject to disciplinary action under Code section 2266 in that he is
guilty of failure to produce and maintain an adequate and accurate record of his treatment of

patient M.T. The circumstances are as follows:
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118. Complainant realleges paragraphs 110 — 116 above, and incorporates them by
reference as if fully set forth. Respondent is subject to disciplinary action under Code section
2266 in that he failed to document a procedural note for patient M.T. .

THIRTY-SECOND CAUSE FOR DISCIPLINE

(Dishonesty - Patient M. T.)
(Bus. & Prof. Code § 2234(e))

119. Respondent- is subject to disciplinary action under Code section 2234, subdivision (e),

in that Respondent billed M.T.’s medical insurance for services not rendered. The

circumstances are as follows:

120. Cbmplainan’t realleges pglragraphs 110 - 118 above, and incorporates them by
reference as if fully set forth herein.

121. M.T.’s insurance was billed for two lacerations that were not present. The first
laceration is for scalp wound repair that was allegedly done on the same day that he presented
.with the bee sting. M.T. had no injﬁry to his head? and there is no medical documentation of é
wound to M.T.’s head. The second laceration was an “intermediate laceration” to the hand. This
toois a ﬁaudulent charge because the incision and drainage caused the opening, and is not a
laceration. Furthermore, the s-ize and depth of the laceration was not “intermediate,” as this term
means longer than a simple layer closure.

122. Respondent’s conduct of billing M.T.’s insurance for services not rendered
constitutes dishonesty within the meaning of Codé section 2234, subdivision (e).

THIRTY-THIRD CAUSE FOR DISCIPLINE

(Gross Negligence -Patient V.R.)
. (Bus. & Prof. Code § 2234(b))

123. Respondent is subject to disciplinary action under Code section 2234, subdivision (b),

in that he is guilty of gross negligence relative to his care and treatment of patient V.R. The

circumstances are as follows: .

124. On or about J. aﬁuary 20, 2014, Patient VR was 38 years-old when she presenteci at
Impact Medical with a complaint of shoulder pain and cough. She was seen by another |
physician, who ordered aﬁ x-fay, and prescribed Vicodin for pain and amoxicillin for bronchitis.

V.R. was told to return for her x-ray results.
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125. Oh or about January 22, 2014, Patient V.R. underwent an x-ray, and was given the
results on a compact disc (CD) to také to her physician. She retﬁmed to Respondent’s clinic with
the CD, and was placed in an exam room, where she waitéd approximately two hours. |
Eventually, she was seen by Respondent, who indicated that he did not have the equipment to
read “MRIs.” V.R. indicated that the CD contained plain x-rays; not an MRI. Respondent told
V.R. she could return to the lobby so that he could review the CD. V.R. asked Respondent to
review the CD then and there, since she had been waiting for two hours. Respondent and V.R.
argued in the lobby in front of other patients, and then Respondent told V.R. to leave, telling the
receptionist to call the police if V.R. didn’t leave. Respondent said he would put V.R. on a list of
patients who Qould no longer receive care at his facility.

126. The following day, V.R. called Respondent’s clinic asking for information about the
prescriptions she had ‘received, and was told that, per Responcient’s order, they could no longer
brovide her any assistance. V.R. returned to the clinic to obtain a copy of her Iﬁedical records.
Upon her return, she was seen by the original physician whom she had seen on her first visit, who
apologized for Respondent’s behavior and reviewed V.R.’s x-ray results, and provided her with a
referral. ’

127. ‘Respondent is subject to disciplinary action under Code section 2234, subdivision (b),
in that he refuséd to review V.R.’s x-ray results. Respondent neither reviewed the x-rays himself
nor reviewed any radiologist report. Respondent’s failure to review the results of an x-ray
ordered by another physician at his clinic is an extreme departure from the standard of care.

THIRTY-FOURTH CAUSE FOR DISCIPLINE

(Dishonesty - Patient V.R.)
(Bus. & Prof. Code § 2234(e))

128. Respondent is subject to disciplinary action under Code sectioh 2234, subdivision (ej,
in thaf Respondent billed V.R.’s medical insurance for services not rendered. The circﬁmstances
are as follows:

129. Complainant fealleges paragraphs 123 - 127 above, and incorporates them by
reference as if fully set forth herein. | / |

iy
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130. V.R.’s iﬁsurance was billed for a detailed office visit for J anuary 22, 2014. The
medical records reflect a pulse oximetry reading was taken, but no other vitals, no physical exam,
no counseling, no review of V.R.’s x-ray, and no care. There was no detailed office visit.l

131. Respondent’s éonduct of billing V.R.’s insurance for services not rendered constitutes
dishonesty within the meaning of Code section 2234, subdivision (e).

THIRTY-FIFTH CAUSE FOR DISCIPLINE

(General Unprofessional Conduct — Patient V.R.)
(Bus. & Prof. Code § 2234)

132. Complainant realleges paragraphs 123 - 131 above, and incorporates them by
reference as if fully set forth herein. |

133. Respondent is subject to disciplinary action under Code section 2234 in that, on or
about January 22, 2014, he raised his voice at patient V.R. and humiliated her in front of otiler
patients. Respondent’s conduct constitutes unprofessional conduct within the meaning of Code
section. 2234.

THIRTY-SIXTH CAUSE FOR DISCIPLINE

(Dishonesty - Patient B.H.)
(Bus. & Prof. Code § 2234(e))

134. Respondent is éubject to disciplinary action under Code section 2234, subdivision (¢),
in that Respondent billedA.B.H.’s ﬁedicél insurance fof services not rendered. The circumstances
are as follows: |

135. On or about August 9, 2014, Patient B.H. was 57 years-old when she presented to
Impact Medical for follow-up regarding a sWoIlen, twisted ankle. B.H. was seen by a nurse
pfactitioner. The chief corﬁplaint was documented as “Came to read MRI results. Ankle still
swollen/péin.” Vital signs were not documented at all. A physical examination of the head, neck
and throaf, lungs and chest was documented, but there is no documentation of an examination of
the ankle. Assessment was documented as “MRI result reviewed.” Treatment was to control |
pain, increase ice, and surgical boot. B.H. was billed for both a detailed office visit, and for a
follow-up visit. There was no detailed office visit.

136. Respondent’s con_dﬁct of billing B.H.’s insurance for services not rendered constitutes
dishonesty within the meaning of Code segtion 2234, subdivision (é).'
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THIRTY-SEVENTH CAUSE FOR DISCIPLINE

(Excessive Treatment/Prescribing)
(Bus. & Prof. Code § 725)

137. Complainant realleges paragraphs 11-30 anci 37-57 above, and incorporates them by
reference as if fully set forth herein.

138. Respondent is subject to disciplinary action under Code section 725 in that he is
guilty of repeated acts of excessive treatment relative to his care and treatment of patients S.C.
and S.G.. The circumstances are as follows: |

a.n Respondent administered to patient S.C. 4 liters of fluid over a three-hour
window without medical justification.

b.  Respondent administered to patient S.G. 2 liters of fluid over a three-hour
period, which is seven times the recommended fluid dose for pediatric patients.

THIRTY-EIGHTH CAUSE FOR DISCIPLINE

(Dishonesty)
(Bus. & Prof. Code § 2234(e))

139. Respondent is subject to disciplinary actioh under Code section 2234, subdivision (e)
in that he misrepresented the required fees that his patients must pay for services received at
Impact Medical and rarely reimbursed patients; Resp'(')ndent commonly diagnosed patients with
dehydration and unnecessarily administered IVvﬂuids and the antibiotic _Rocephjn and charged A
excessive amounts for such services; Respondent had a pattern or practice of fraudulently creating
patient records; and Respondent was not honest with Medical Board Investigators. The
circumstances are as follows:

© 140. Complainaﬁt realleges paragraphs 11-30, 37-57, and 85-90, above, and incorporates
them by reference as if fully set forth herein. '

~141. Respondent instructed his staff to bill all patients the urgent care fee of $50.00 and to
infofm patients that if their insirance paid their bill, then the office would reimburse or refund
theif money. Respondent rarely reimbursed patients.

142. Respondent commonly diagnosed patients with dehydration and administered IV
fluids and the antibiotic Rocephin. The Rocephin cost Respondent $0.50 per unit, but

Respondent charged $99.00 per injection. Respbndent wduld ask patients how much they could
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pay and then billed them accordingly. Respondent charged patients $800.00 to $1,400.00 per unit
of saline IV fluids.

143. Respo‘ndent had a pattern or practice of completing patient I'V logs after the fact, as
well as pulliﬁg patient charts after denial of payment and éhanging chart notes .to accommodate
the billing.

144. Respondent was not honest with Medical Board in\l/estigators when he represented
himself as an “intensivist.” Respohdent’s credentials do not qualify him as an intensivist.

145. Respondent was not honest with Medical Boardinvestigato'rs when he said that he did
not have any previous disciplinary issues with his medical license. Respondent’s Tennessee
license was denied reinstatement due to a finding that he had engaged in “unprofessional,
dishonorable or unethical conduct; and making'false statements or representations, being guilty of
fraud or deceit-in obtaining admission to practice, or being guilty of fraud or deceit in the practicé
of medicine.” | |

146. Respondent.was not Honest with Medical Board investigators when he said that the
mother of patient S.G. voluntarily paid the 20% bill because she was given the option to wait until
the insurance company had been billed.

147. Respondent’s conduct constitutes dishonest acts within the meaning of Code section
2234, subdivision (e).

PRAYER

WHEREFORE, Complainant requests that a héaring be held on the matters hérein alleged,
and that following the hearing, the Medical Board of California issue a decision: 4

1. Revoking or suspending Physician's-and Surgeon's Certificate Number'A 43177,
issued to Ifeétu Ekelem, M.D.; | |

2.  Revoking, suspending or denying approval of Ifeatu Ekelem, M.D.'s authority to
supervise physician assistants, pursuant to section 3527 of the Code;

3.  Ordering Ifeatu Ekelem, M.D. to pay the Medical Board of California the costs of
probation monitoring, if placed 'on‘prob‘ation; and

o
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4 Taking such other and further action as deemed necessary and proper.

DATED: March 1, 2017 M MM//

. KIMBERLY KIRCHMEYER
Executive Dlrector
Medical Board of California
Department of Consumeér Affairs

State of California
Complainant
SA2012104494
12605900
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